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YaRRA

YARRA CITY COUNCIL

Internal Development Approvals Committee

Agenda

to be held on Wednesday 15 November 2017 at
6.30pm in Meeting Rooms 1 & 2
at the Richmond Town Hall

Rostered Councillor membership

Councillor James Searle (substitute for Cr Bosler)
Councillor Misha Coleman
Councillor Daniel Nguyen

l. ATTENDANCE
Chris Stathis (Senior Statutory Planner)
Amy Hodgen (Co-Ordinator Statutory Planning)
Cindi Johnston (Governance Officer)

Il. DECLARATIONS OF PECUNIARY INTEREST AND CONFLICT OF
INTEREST

.  CONFIRMATION OF MINUTES

IV. COMMITTEE BUSINESS REPORTS
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"Welcome to the City of Yarra.
Yarra City Council acknowledges the
Wurundjeri as the Traditional Owners

of this country, pays tribute to all
Aboriginal and Torres Strait Islander
peoplein Yarra and gives respect to
the Elders past and present.”
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J
ﬂ) A Guidelines for public participation at Internal

ﬁ Development Approval
cIry or

Committee meetings
YaRRA
POLICY

Council provides the opportunity for members of the public to address the Internal
Development Approvals Committee.

The following guidelines have been prepared to assist members of the public in
presenting submissions at these meetings:

A public submissions are limited to a maximum of five (5) minutes

A where there is a common group of people wishing to make a submission on the
same matter, it is recommended that a representative speaker be hominated to
present the views of the group

A all public comment must be made prior to commencement of any discussion by
the committee

A any person accept i n gationto eddresh the megiegrstab n 6s i nvi t
confine himself or herself to the subject under consideration

A people making submissions shall address the meeting as a whole and the
meeting debate shall be conducted at the conclusion of submissions

A the provisions of these guidelines shall be made known to all intending
speakers and members of the public generally prior to the commencement of
each committee meeting.

For further information regarding these guidelines or presenting submissions at
Committee meetings generally, please contact the Governance Branch on (03) 9205
5110.

Governance Branch
2008
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Committee business reports

Item

1.1 87 - 89 Moor Street, Fitzroy - Planning permit application number
PL03/0732.06 - Amendment to increase the hours for the sale and
consumption of liquor in the outdoor café.

1.2 12 - 18 Albert Street, Richmond - Planning Application No.
PLN17/0284

1.3 111 Charles Street, Abbotsford VIC 3067 - Planning Permit
Application No. PLN17/0237 for part demolition and construction of
a double-storey extension to the existing dwelling.
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1.1 87 - 89 Moor Street, Fitzroy - Planning permit application number PL03/0732.06 -
Amendment to increase the hours for the sale and consumption of liquor in the
outdoor café.

Executive Summary
Purpose

1.  This report provides Council with an assessment of amendment application PL03/0732.06 at
N o 6 s-89 8/1d@or Street, Fitzroy to increase the hours for the sale and consumption of liquor
in the outdoor café. The report recommends approval of the application.

Key Planning Considerations
2.  Key planning considerations include:
(@) Clause 11.037 Activity Centres;
(b) Clause 13.04 7 Noise and Air;
(c) Clause 17.017 Commercial,
(d) Clause 21.037 Vision;
(e) Clause 21.047 Land Use;
() Clause 22.057 Interface Uses Policy; and
(g) Clause 22.097 Licensed Premises.
Key Issues
3.  The key issues for Council in considering the proposal relate to:
(@) Strategic justification;
(b) Off-site amenity impacts; and
(c) Obijector concerns.
Objector Concerns

4, Forty-nine objections were received to the application, these can be summarised as:

(@ Amenity impacts (i.e. noise and antisocial behaviour from patrons due to the increased
hours of operation, including music and light spillage into neighbouring properties); and
(b) Increased demand for on-street car parking.

Conclusion

5. Based on the following report, the proposal is considered to comply with the relevant
planning policy and should therefore be supported.

CONTACT OFFICER: John Theodosakis

TITLE: Senior Statutory Planner
TEL: 9205-5307
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1.1 87 - 89 Moor Street, Fitzroy - Planning permit application number PL03/0732.06 -
Amendment to increase the hours for the sale and consumption of liquor in the
outdoor café.

Trim Record Number: D17/170554
Responsible Officer:  Senior Coordinator Statutory Planning

Proposal: Amendment to increase the hours for the sale and consumption of
liquor in the outdoor café.
Existing use: Café, place of assembly (art gallery/art exhibition/performance

space), retail premises (art dealership) and education centre
(workshop space) with liquor licence.

Applicant: Message Consultants

Zoning / Overlays: Commercial 1 Zone; Heritage Overlay (HO 311 and HO 334)
Date of Application: 31 January 2017

Application Number: PL03/0732.06

Planning History

6.  The following summary of previous applications / planning history is extracted from the
previous officeréds report to | DAC (dated 10 Aucg
@ Planning Permit PLO3/0732 was issued by Coun
premises as a place of assembly (art gallery/art exhibition and performance space),
retail premises (art dealership), education centre (workshop space) and associated
caf® with |Iiqgqguor Iicence including waiver of
allowed a maximum of 120 patrons (apart from Tuesday night art exhibitions where 140
patrons are permitted). The premises was permitted to operate (including the sale and
consumption of alcohol) between 10am and 11pm Wednesday to Saturday and 10am
and 10pm Tuesday and Sunday and was closed on Mondays with the performance
space and workshop space having more restricted hours (paragraph 16 and 17 details
these hours which have not been amended since the original approval) and the
courtyard permitted to operate until 7pm (and until 10pm at certain times of the year).

(b) An amendment application (PL03/0732.01) was submitted in February 2006 seeking to
extend the operation hours and increase patron numbers. The application
subsequently lapsed as further information was not provided within the specified
timeframe.

(c) An amendment application (PL03/0732.02) was approved by Council on 07 December
2010 for allow for various building and works to the courtyard, increase the area of the
courtyard and increase the licensed hours to the courtyard from 7pm until 20pm
Wednesday to Sunday 1 October i 30 April and Good Friday and Anzac day only. The
amendment also allowed for a 9am commencement (previously 10am).The courtyard
remained operating until 7pm for the remainder of the year. The amendment also
limited the courtyard to a maximum of 60 patrons at any one time, with the approved
maximum of 120 patrons (and 140 for Tuesday art exhibitions) across the whole site
unaltered.

(d) An amendment application (PL03/0732.03) was approved 25 November 2011 which
allowed for the deletion of a shade sail.
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(e) An amendment application (PL03/0732.04) was received 15 August 2012 to increase
the approved hours of operation and sale and consumption of liquor inside the building
and increase patron numbers to 200. The application lapsed on the 15 April 2013 as
further information was not provided within the specified timeframe.

()  Planning application PLN14/1172 was lodged on 16 December 2014 to increase the
hours of operation and patron numbers associated with the current use of the site. The
application was subsequently withdrawn on the 31 April 2015 and the current
amendment application lodged in its place.

7. More recently, amendment application no PL03/0732.05 (refused by Council on 10 August
2016) was approved by the Victorian Civiand Admi ni strative Tribunal
(reference no. P208/2016). This amendment redef
with maodified patron numbers and hours of operation. The amended permit and the VCAT
decision are included as an appendix to this report. The changes to this permit include
(amongst others):

@ The preamble modified to include fAiFunction ¢
(b) The hours of operation of the premises (excluding the outdoor courtyard) modified to
9am to 11pm, Monday to Sunday (Conditions 6 and 7);
(c) The patron numbers across the site as a whole increased from 120 to 200 (Condition
8);
(d) To provide for the sale and consumption of liquor in the indoor areas within the
timeframes specified above; and
(e) To allow smokers to use the outdoor courtyard after closure of this area (Condition 12).

8. It is this planning permit that the current amendment application relates to.
Background

9.  This application to amend Planning Permit PL03/0732 was received by Council on 31
January 2017, after Council 6s decision to refus:t
the previous amendment application) and the subsequent lodgement of an application for
review with the VCAT. Following the submission of further information the application was
advertised during March 2017 and 49 objections were received.

Existing Conditions

10. The following description of the subject site and surrounding land is extracted from the
previous Officerds report which is stildl rel eve
the descriptions have been updated.

Subject Site

11. The subject site is situated on the northern side of Moor Street between Fitzroy and
Brunswick Streets. The site is in the form of &
the front portion of the site occupied by a courtyard and the existing part single and part
double building being setback approximately 20.5 metres from Moor Street. The site is
bounded to the west by Fishers Lane and an open car park, a double storey building to the
rear (north) and another laneway to the east.

12. The business is known as Grub Food Van and essentially operates as a cafe but is operating
under a planning permit for place of assembly (art gallery/art exhibition/performance space),
retail premises (art dealership) and education centre (workshop) inside the building at ground
and first floor and associated liquor licence. The building is constructed to the north, east and
west property boundaries.
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13. The courtyard measures approx. 160sgm and includes four water tanks along west side (with
a 2m high acoustic fence installed to the west side of the tanks) and a silver caravan (used
for food service) on the east side. The courtyard is generally open to Moor Street apart from
large planter boxes along the frontage and a 2m high wooden fence that wraps around the
south-west corner. The current amendment application relates to this space only which
operates as a food and drinks premises (café).

14. The building contains a large customer seating area at ground floor (known as the Green
Room), with food preparation areas and customer toilets along the north side (total floor area
approx. 360sgm). The Green Room opens onto the courtyard via large glazed doors, with
the remaining ground floor walls containing no windows (apart from two windows on the west
wall that have been in-filled with corrugated iron). The south-west side of the Green Room is
single storey with a clear polycarbonate skillion roof that is partially operable.

15. The first floor contains an upper gallery/function area (120sgm) on the east side and an office
and food preparation area on the north side (total floor area approx. 220sqm). The gallery
area at first floor contains 3 windows on its east wall, one on the south wall and 3 highlight
windows on its west wall above the first floor polycarbonate skillion roof and one below the
skillion roof. The walls are brick with a metal roof and plaster ceiling.

Surrounding Land

16. The site is located 33.5m west of Brunswick Street and is located within a Commercial 1 Zone. To
the east of the site (beyond the laneway)isasi ngl e st orey cafe that fa
east are commercial properties that face onto Brunswick Street with The Labour in Vain Hotel is
located on the intersection of Brunswick Street and Moor Street.

17. To the west of the site beyond Fishers Lane is a single storey dwelling facing onto Moor Street.
The east wall of the dwelling does not contain any windows and has private open space located to
the rear. To the rear of this dwelling is an open car park, with further residential uses to the west
(reflecting the residential zoning of the land to the west of the subject site). Across from the site,
on the opposite side of Moor Street is a single storey dwelling, with residential uses to the west
and commercial uses to the east to Brunswick Street (i ncl uding an archite
outlet facing onto Moor Street). A double storey building adjoins the site to the rear and appears
to be used for commercial purposes associated with a building that fronts onto Brunswick Street.

18. The site is within walking distance of tram services along Brunswick Street, Smith Street, and
Nicholson Street. Bus services are available along Johnston Street and Alexandra Parade.

The Proposal
19. This application seeks to amend Condition 10 of the planning permit to increase the hours for
the sale and consumption of liquor in the outdoor cafe between 1 October - 30 April on

Mondays and Tuesdays from:

(@ 9.00am to 7.00pm; to
(b) 9.00am to 10.00pm (i.e. to match Wednesday to Saturday approved hours).

20. There is to be no change to the patron numbers or to the courtyard area.
Legislative Provisions

21. The amendment has been requested pursuant to Section 72 of the Planning and
Environment Act 1987 [the Act]. Section 72 of the Act states:

(1) A person who is entitled to use or develop land in accordance with a permit may
apply to the responsible authority for an amendment to the permit.
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(2) This section does not apply tod
(@) a permit or a part of a permit issued at the direction of the Tribunal, if the
Tribunal has directed under section 85 that the responsible authority must
not amend that permit or that part of the permit (as the case requires); or
(b) a permitissued under Division 6.

The original planning permit PLO3/0732 was issued on 11 December 2003 and whilst
the previous Section 72 amendment was approved recently by the VCAT, the hours
specified at Condition 10 for the sale and consumption of liquor in the courtyard area
did not form part of this decision. The original planning permit that also included these
hours (as amended by amendment application PL03/0732.02 on 07 December 2010)
was not issued at the direction of the Tribunal or under Division 6 of the Act.

Section 73 of the Act states that Sections 47 to 62 of the Act apply to the amendment
application. This allows the Responsible Authority to apply the abovementioned
sections of the Act to the amendment application as if it was an application for a permit.
Accordingly, the relevant sections will be addressed in this report.

Planning Scheme Provisions

24.

25.

26.

27.

Zoning
Commercial 1 Zone

The subiject site is located within the Commercial 1 Zone. The proposed increase in hours for
the sale and consumption of liqguor on the premises does not trigger a planning permit under
the zone provisions. In addition, the use of the land as a food and drinks premises (café) is
nested with retail premises and is an as-of-right use (i.e. listed under Section 1) in the table
of uses at Clause 34.01-1 of the Scheme.

Overlays

Heritage Overlay (Schedules 311 and 334)

The subiject site is affected by the Heritage Overlay. The proposed increase in hours for the
sale and consumption of liquor on the premises does not trigger a planning permit under the

overlay provisions.

Particular Provisions

Clause 52.27 i Licensed Premises

Pursuant to clause 52.27 (Licenced Premises) of the scheme, a planning permit is required
to use land to sell or consume liquor if the hours of trading allowed under a licence are to be
extended. The requirement to obtain a planning permit is therefore triggered under Clause
52.27.

General Provisions

Clause 65 1 Decision Guidelines

The decision guidelines outlined at Clause 65 of the Scheme are relevant to all applications.
Because a permit can be granted does not imply that a permit should or will be granted.
Before deciding on an application, the Responsible Authority must consider a number of
matters. Amongst other things, the Responsible Authority must consider the relevant State
and Local Planning Policy Frameworks, as well as the purpose of the zone, overlay or any
other provision.
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State Planning Policy Framework (SPPF)

The following SPPF provisions of the Scheme are relevant:

Clause 11.03 1 Activity Centres

The relevant objectives of this clause include:

(@)
(b)

To build up activity centres as a focus for high-quality development, activity and living
for the whole community by developing a network of activity centres.

To encourage the concentration of major retail, residential, commercial, administrative,
entertainment and cultural developments into activity centres which provide a variety of
land uses and are highly accessible to the community.

Clause 13.04 7 Noise and Air

The objective todssisttheicatrolofnaisis eefi sedt s on sensiti

Clause 17.01 - Commercial

The relevant objective of thisclauseis6t o encourage devel opment whi
communitiesd needs for retail, entertainment,
provides net community benefit in relation to accessibility, efficient infrastructure use and the
aggregation and sustainability of commercial f

Local Planning Policy Framework (LPPF)

Clause 21 i Municipal Strategic Statement (MSS)

Clause 21.03 7 Vision

The relevant sections of this clause are:

(@)
(b)

(©)

Yarra will have increased opportunities for employment.

The complex land use mix characteristic of the inner City will provide for a range of
activities to meet the needs of the community.

Yarra's exciting retail strip shopping centres will provide for the needs of local
residents, and attract people from across Melbourne.

Clause 21.04 7 Land Use

The relevant objectives of this clause are:

(@)
(b)

(©)

To reduce potential amenity conflicts between residential and other uses.

To maintain a balance between | ocal conveni
activity centres.

To maintain the long term viability of activity centres.

Clause 21.04-2 1 Activity centres

The subject site is located within the Brunswick Street Major Activity Centre (MAC). Of
activity centres, Clause 21.04-2 states the following:

(@)

Activity centres in Yarra have a retail, hospitality, and service focus. Because of the
pattern of development in the municipality, almost all residents are within 400m of an
activity centre. The provision of local services is therefore important for maintaining the
character of activity centres as local destinations.
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36.
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Agenda Page 11

(b) The presence of service, retail and entertainment uses creates active and vibrant
activity centres with good access to services and facilities, which is an important
attribute of the municipality.

Relevant objectives and strategies include:

(@) Obijective 4: To maintain a balance between local convenience and regional retail roles
in Yarrabs activity centres.

(b) Strategy 4.1: Increase the range of retail, personal and business services, community
facilities, and recreation activities, within individual centres.

(c) Strategy 4.2: Support the regional role of the Major Activity Centres as an important
component of Yarra's economy and as a metropolitan destination.

(d) Obijective 5: To maintain the long term viability of activity centres.

(e) Strategy 7.1: Support a diversity of arts uses such as live music venues, performance
spaces, galleries and artist studios in appropriate and accessible locations.

Clause 21.08 1 Neighbourhoods
Clause 21.08-7 describes Fitzroy in the following way:

(@) Fitzroy is a mixed commercial and residential neighbourhood notable for the
consistency of its Victorian streetscapes. It comprises a dense combination of
residential areas, shopping precincts and commercial/ industrial activities.

(b) The role of the Brunswick Street centre can be characterised as hospitality,
entertainment, clothing and footwear, art galleries and studios, and non-government
community services, all with a metropolitan focus.

Within Figure 17 of Clause 21.08-7, the subject site is identified as being within the
Brunswick Street Major Activity Centre (MAC). Figure 18 of Clause 21.08-7 shows the site
as being within a heritage overlay area.

Relevant Local Policies

Clause 22.0571 Interface Uses Policy
The obijectives of this clause are:

(@) To enable the development of new residential uses within and close to activity centres,
near industrial areas and in mixed use areas while not impeding the growth and
operation of these areas as service, economic and employment nodes.

(b) To ensure that residential uses located within or near commercial centres or near
industrial uses enjoy a reasonable level of amenity.

Clause 22.091 Licensed Premises
The obijectives of this clause are:

(@) To effectively manage the location, operation and hours of trade of licensed premises,
in order to protect the amenity of nearby properties and areas.

(b) To protect residential and other commercial uses from excess noise, traffic and car
parking issues.

(c) To provide for daytime trade and active street frontages in retail strips, while providing
reasonable commercial opportunities for the trading of licensed premises.

Other Documents

Draft Licensed Premises Policy
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40. Pl anning Scheme Amendment C209 seeks to update
Clause 22.09 in order to improve the way licensed venues are managed in the City of Yarra.
Amendment C209 was on public exhibition between Monday 14 November and Friday 16
December 2016. A total of 36 submissions have been received.

41. Atits meeting on 21 February 2017, Council considered submissions received for
Amendment C209 and resolved to refer the amendment to an independent planning panel to
consider the submissions received. At this meeting, Council also resolved to make a number
of changes to the draft licensed premises policy as a result of the submissions received.

42. The panel hearing for the amendment was held on 26-27 April 2017. After receiving the
panel 06s report, several changes were made and t
approved at the Council meeting on 15 August 2017. The amendment has been sent to the
Minister for Planning for final approval.

43. In summary, the revised policy includes clearer preferred hours for licenced premises in
residential zones, preferred hours for outdoor areas, preferred hours for the commencement
of the sale and consumption of liquor, preferred hours for packaged liquor outlets,
consideration of smoking areas and management, and preferred hours for deliveries and
waste collection. There are also modified application requirements relating to noise and
amenity action plans, acoustic reports, cumulative impact assessments and safe design
considerations. Specific matters are outlined for consideration in amendment applications.

Advertising

44, As described in detail in the background section, the application was advertised under
section 52 of the Planning and Environment Act, 1987 in March 2017 by way of 114 letters
sent to surrounding owners and occupiers, and two signs, with one displayed to Moor Street
and the other to Fishers Lane.

45. Forty-nine objections were received to the application, these can be summarised as:
(@ Amenity impacts (i.e. noise and antisocial behaviour from patrons due to the increased

hours of operation, including music and light spillage into neighbouring properties); and

(b) Increased demand for on-street car parking.

Referrals

External

46. The application was not required to be referred (or notice given) to any referral authorities
under Clause 66 of the Scheme.

Internal
Civic Compliance Unit

47. The application was referred to Council és civic
complaints have been received in relation to the premises between 1 December 2016 and 31

October 2017 (i.e. the time of writing this report). The advice is included as an attachment to
this report.

OFFICER ASSESSMENT

48. The primary considerations for this assessment are as follows:

(a) Strategic justification;
(b) Liquor Licence;
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(c) Objector concerns; and
(d) Other matters.

Strateqic justification
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The subject site is located within the Commercial 1 Zone and within the Brunswick Street
MAC. The purpose of the Commercial 1 Zone includes creating vibrant mixed use
commercial centres for retail, office, business, entertainment and community uses.

The ongoing use of the land for commercial purposes and is therefore considered to be
consistent with the zone provisions and appropriate for the site.

More broadly, the State and local planning policy, at Clause 11.03, Clause 17.01-1 and
Clause 21.04-2, seeks to encourage the aggregation and sustainability of commercial

facilities in activity centres. These policies seek to cluster employment, entertainment and
service functions within identified centres that meet the needs of local residents, providing

that a balance is achieved in relation to off-site amenity impacts.

Clause 13.04-1, Clause 21.04-2 and Clause 22.05 identify that noise and the interface

between uses must be managed appropriately, particularly in a municipality such as Yarra

where almost all residents are within 400 metres of an activity centre.

The MSS, at Clause 21.04-2, identifies that the presence of service, retail and entertainment

uses creates active and vibrant activity centres with good access to services and facilities,

which is an important attribute of Yarra. Furthermore, the site has excellent access to
surrounding tram and bus networks, in accordance with relevant objectives found at Clause

21.06 relating to transport.

From a policy context, it is considered that the proposal is generally consistent with relevant
provisions of the State and local planning policy frameworks in relation to economic

development and the purpose of the zone. However, further consideration of the impact of

increased sale of liquor hours (Monday and Tuesday) is required given the close proximity of

residentially zoned land.

Liguor Licence

The amendment relates to an increase in the hours of operation in the outdoor courtyard that is
used as a food and drinks premises (café) and therefore the decision guidelines at Clause 52.27
of the Scheme must be considered (as they relate to the amendment only).

Council 6s |1 ocal

| i censed | proveledilaer® sill ajsmbe i ¢ vy
considered. This policy provides a local perspective to the ambitions of the planning policy

within the State Planning Policy Framework.

(Cl auc

In addition to the above, it is necessary to give consideration to potential cumulative impacts
associated with the proposed amendment to the liquor license. T h e
(Swancom Pty Ltd T/as Corner Hotel v Yarra City Council & Ors) provides a potential
assessment methodology for considering applications that may result in cumulative impact.
The decision also acknowledges that depending on the nature of the use (i.e. premise type,
patron numbers and operating hours) the required level of assessment will vary.

Snce the ACorner

the likelihood of cumulative impact occurring as a result of a proposal based on risk factors

Hot el 0O

deci

S i

on

AfCorner

Counci

Hot el

has

associated with the type of premises, size of premises and closing hours of the premises, to

help determine what level of assessment is appropriate, as follows:

Type of Premise

Risk Factor

Café / Restaurant

0
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Condition 11 of the planning permit restricts the total seat numbers to 60 in the courtyard

Bar / Restaurant / Café

Agenda Page 14
1

Bar

Hotel / Tavern

Night Club

Place of Assembly

NlWwW|w|w

Size of Premise

Risk Factor

071 49 patrons

0

5071 99 patrons

1007 199 patrons

200+

1
2
3

Closing hours

Risk factor

11pm

12am

lam

2am

3am

After 3am

AlW|W| N O

area associated with the cafe and the maximum closing time in this space would be

10.00pm. Applying the matrix table, the amendment has not increased the risk that was

previously considered and a full assessment against cumulative impact in this instance is not
warranted given that the existing patron numbers in the courtyard would be maintained and
the closing hours are less than 11pm.

The site is located within a Commercial 1 Zone and as such, the liquor licence continues to
be contextually acceptable. The business would operate in accordance with the Noise and

Amenity Action Plan (NAAP and the existing conditions of the planning permit) to reduce any
potential detriment on the surrounding area.

Cl

ause 22.09

(Licensed

assessment of the amended liquor licence.

The business currently operates predominantly as a food and drinks premises (cafe) during the
day and evening, with a place of assembly (art gallery/art exhibition/performance space), retail
premises (art dealership) and education space (workshop space) and includes art gallery/art sales
evenings, theatre/film/poetry/spoken word performances, lectures, and art/craft classes.

The current amendment proposes to increase the hours for the sale and consumption of
liquor in the outdoor cafe between 1 October - 30 April on Mondays and Tuesdays from

premi ses

policy)

of

9.00am to 7.00pm to 9.00am to 10.00pm. These hours will be commensurate with the hours

already approved under the permit from Wednesday to Sunday during the same months.

To determine whether the proposed intensification of the use is appropriate, the key
assessment tools for this application are clause 22.05 (Interface Uses), clause 22.09
(Licensed Premises Policy) and Clause 52.27 (Licensed Premises).

These policies contain various considerations for non-residential uses located near
residential properties, with decision guidelines relating to overlooking, overshadowing, noise,
fumes and air emissions, light spillage, waste management and other operational

disturbances that may cause unreasonable detriment to the amenity of nearby residential

sites.
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To the west of the site and beyond Fishers Lane are dwellings and therefore a sensitive
interface. Condition 22 of the planning permit prohibits any music in the outdoor courtyard as
well as speakers. No additional buildings and works are proposed, and in relation to
fumes/air emissions and waste management, there are existing permit conditions / controls.

Clause 22.09 (Licensed Premises Policy) provides the relevant guidance in relation to
considerations of the proposed sale and consumption of liquor on the premises on off-site
amenity impacts. It contains six key elements that will be considered in the following section.

Clause 22.09-3.1 7 Location and Access and Clause 22.09-3.2 7 Hours of Operation

The location of the premise is no different from that previously considered in 2003 (i.e. at the
time that the original planning permit was issued) and most recently considered as part of the
last amendment considered by the VCAT. The subject site is within a Commercial 1 Zone
with no transition between this and the residential zone to the west. Clause 22.09 (Licensed
Premises Policy) encourages licenced premises not to trade beyond 1am in Commercial 1
Zones and encourages licensed premises within 30 metres of a residential area to not trade
beyond 11pm unless the responsible authority is satisfied that the use will not adversely
affect the amenity of the area. The extended hours until 10pm clearly comply with this.

Counci | 6 s pli&cewWnitthas@dicated that there have been six unsubstantiated
complaints (following the consideration of
IDAC on 10 August 2016) between 1 December 2016 and 31 October 2017 (i.e. the latter
being the time of writing this report).

This summary of breaches indicates that the site has been generally operating in accordance
with the existing permit. It is also considered that there can be an increase as the extended
hours are compliant with policy, and are less than the maximum permitted in the Scheme.

The time period of 1 October - 30 April (i.e. primarily during the warmer months) restricts the
intensification of the use to ensure that the amenity of the area will not be unreasonably
impacted. Given the café can operate 24 hours a day, 7 days a week without a planning
permit (as this is an as-of-right use), there is little difference in terms of negative amenity
impacts generated by the sale and consumption of liquor in the courtyard.

In relation to access, the Noise and Amenity Action Plan (NAAP) stipulates that notices
informing patrons to leave the premises quietly and to avoid lingering will be placed
strategically through the courtyard area. The existing permit conditions further emphasise
that patrons are to exit the site quietly (i.e. Condition 25). The operator must also ensure that
patrons do not congregate in the outdoor areas of the site or in adjacent areas (i.e. Condition
26). The existing permit also contains a condition specifically stating that all external lighting
shown must be designed, baffled and located to prevent any adverse impact on adjoining
properties (i.e. Condition 28). This condition will be maintained.

Toilet facilities are readily available for patrons within the venue and there is adequate
infrastructure for patrons.

Clause 22.09-3.31 Patron Numbers

This is not applicable as the amendment does not increase the maximum number of patrons
allowed in the venue.

Clause 22.09-3.4 7 Noise

The noise and amenity action plan submitted with the application outlines measures to
ensure that the sale and consumption of liquor in the courtyard area at the amended time
would not be detrimental to the amenity of the area.
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The plan includes measures to be undertaken to identify and address sources of noise. A
noise and amenity action plan would be endorsed as part of any amended planning permit to
be issued and the previous plan would be required to be superseded.

As stated in the noise and amenity action plan, there will be no amplified music outside the
building (i.e. none within the café / external courtyard). In addition to being referenced in the
noise and amenity action plan, this is also enshrined within condition 22 of the current
planning permit.

Conditions of the current planning permit also require that the noise from the venue comply
with EPA requirements, notably SEPP N-2 which controls music from public premises.
Given the above, it can be seen that the courtyard / cafe is already tightly regulated in terms
of noise emissions. In terms of the proposed amendment and increasing the hours of
operation to 10.00pm on Mondays and Tuesdays, between the period of 1 October - 30 April
from a noise perspective, it is further considered appropriate as these hours would not
extend into the hours for sleep disturbance (as is regulated for residential properties in NSW
but industry accepted nationally).

Additionally, the existing planning permit only allows the emptying of bottles between 7:00am
and 10:00pm. This will continue to be in force if the increased trading hours are supported
and further minimises any potential off-site amenity impacts from noise.

Clause 22.09-3.57 Car Parking

This amendment does not seek to increase the maximum number of patrons or the floor area
of the existing café / outdoor area. Therefore, there is no increase in the car parking
requirement.

The enforcement of anti-drink driving laws would also influence patrons to travel responsibly
to the venue (e.g. public transport, taxi, private driver service, etc.) if they intend to imbibe
alcohol and lack of car parking available in the surrounding area is also another deterrent.

The combination of factors outlined above result in no unreasonable impacts on the
functioning of the local traffic network or car parking availability and will not adversely impact
on residential areas by way of on-street parking.

Clause 22.09-3.6 i Noise and Amenity

As part of this application, a noise and amenity action plan has been submitted outlining the
measures to address potential amenity impacts. Measures include the presence of a
manager on-site at all times to immediately address any amenity issues (if practical) and the
training of staff to the relevant industry standards (RSA). However, the NAAP currently
removes the hours for the sale and consumption of liquor in the outdoor courtyard on Good
Friday and Anzac Day at Condition 10(b)(ii). The submitted NAAP would need to be updated
in response to Condition 2 of the planning permit and an additional condition will be included
to rectify this (i.e. Condition 2(e)) as this has not been applied for as part of the current
amendment application.

Many of the requirements of Clause 22.09-3.6 and Clause 22.09-4.3 of the Scheme, in
relation to the provision of a noise and amenity action plan, are addressed in other sections
of this report. The measures within the submitted noise and amenity action plan are
considered appropriate to manage the extended operation of the café / courtyard area
without causing undue detriment to the amenity of the surrounding area.

Objector concerns
Forty-nine objections were received to the application, with grounds summarised as:

(&) Amenity impacts (i.e. noise and antisocial behaviour from patrons due to the increased

hours of operation, including music and light spillage into neighbouring properties).
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Itds been outlined in this and past amendment &
(particularly when they are not on the premises) cannot be controlled via the Planning

Scheme. Further, with the site located in a Major Activity Centre and with a number of other
entertainment venues in the area (pubs, hotels, wine bars etc), it is difficult to associate
behaviour of patrons with just one venue. As outlined at paragraph 68 of this report, there

have been six complaints between 1 December 2016 and 31 October 2017 that upon
investigation by Council s Civic Compliance

Condition 22 of the planning permit prohibits music from being played in the outdoor
courtyard, as well as prohibiting any speakers outside the building, and Condition 28
addresses light spillage.

(b)

Increased demand for on-street car parking;

Car parking issues are not relevant to this application as there is no trigger under the
Scheme for the consideration of additional car parking by the amendment.

Other Matters

Based on the above, Condition 2 will be modified from:

to:

Before the use of the land for a Function centre commences, patron numbers exceed
120 on the land or the amended hours of operation for sale and consumption of liquor
commence, a revised Noise and Amenity Action Plan to the satisfaction of the
Responsible Authority must be submitted to and approved by the Responsible
Authority. When approved, the amended Noise and Amenity Action Plan will be
endorsed and will form part of this permit. The plan must be generally in accordance
with the plan submitted with the application dated June 2016, but be amended to
include the following:

(@) Updated to reflect the uses that currently operate from the land and to remove
references to the former Artery operation;

(b)  Show the operation hours and patron numbers permitted by this permit;

(c) Updated to remove reference to the sound level meter being used to control
noise emissions to first floor function room and to refer to the recommendations
of the endorsed acoustic report prepared in accordance with Condition 4; and

(d) Include all changes required by the acoustic report prepared in accordance with
Condition 4.

Before the use of the land for a Function centre commences, patron numbers exceed
120 on the land or the amended hours of operation for sale and consumption of liquor
commence, a revised Noise and Amenity Action Plan to the satisfaction of the
Responsible Authority must be submitted to and approved by the Responsible
Authority. When approved, the amended Noise and Amenity Action Plan will be
endorsed and will form part of this permit. The plan must be generally in accordance
with the plan submitted with the application dated June 2016, but be amended to
include the following:

(a) Updated to reflect the uses that currently operate from the land and to remove
references to the former Artery operation;

(b)  Show the operation hours and patron numbers permitted by this permit;

(c) Updated to remove reference to the sound level meter being used to control
noise emissions to first floor function room and to refer to the recommendations
of the endorsed acoustic report prepared in accordance with Condition 4; and

(d) Include all changes required by the acoustic report prepared in accordance with
Condition 4.
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(e) Reference the hours of operation for Good Friday and Anzac Day at
Condition 10(b)(ii).

88. Condition 10 will be modified from:

The sale and consumption of liquor in the outdoor courtyard area must only occur
between the following hours:

(@ 1 Octoberi 30 April

(i) Mondayi Tuesday 9.00am to 10.00pm

(i)  Wednesday i Sunday 9.00am to 7.00pm

(i) Good Friday and Anzac Day 12 noon to 10.00pm
(b) 1 Mayi 30 September

(i) Mondayi Sunday 9.00am to 7.00pm
(i)  Good Friday and Anzac Day 12 noon to 7.00pm

to:
The sale and consumption of liquor in the outdoor courtyard area must only occur
between the following hours:
(@ 1 Octoberi 30 April
(i) Mondayi Tuesday 9.00am to 10.00pm
(i)  Wednesday i Sunday 9.00am to 10.00pm
(i) Good Friday and Anzac Day 12 noon to 10.00pm
(b) 1 Mayi 30 September
(i) Monday i Sunday 9.00am to 7.00pm
(i)  Good Friday and Anzac Day 12 noon to 7.00pm
Conclusion

89. The proposed amendment is considered to demonstrate a high level of compliance with the
policy objectives contained within the State and Local Planning Policy Framework. Notably,
the proposed amendment will not result in unreasonable impacts on the surrounding area
through the implementation of the noise and amenity action plan, and maintaining restrictions
on sale and consumption of liquor in the courtyard / outdoor cafe area until 10.00pm,
Mondays and Tuesdays between 1 October - 30 April.

90. Based on the above report, the proposed amendment is considered to comply with the
relevant Planning Scheme provisions and planning policy and is therefore supported, subject
to conditions outlined in the recommendation below.

RECOMMENDATION

That having considered all objections and relevant planning policies, the Committee resolves to
issue a Notice of Decision to Grant an Amended Planning Permit PL0O3/0732 to extend the
operating hours of the premises for the sale and consumption of liquor in the outdoor café at 87-89
Moor Street, Fitzroy, subject to the following conditions (new or amended conditions highlighted in
bold):
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Before the use of the land for a Function centre commences, patron numbers exceed
120 on the land or the amended hours of operation for sale and consumption of liquor
commence, amended plans to the satisfaction of the Responsible Authority must be
submitted to and approved by the Responsible Authority. When approved, the plans will
be endorsed and will then form part of the permit. The plans must be drawn to scale
with dimensions and three copies must be provided. The plans must be generally in
accordance with the application plans, but modified to show:

(e) The indoor areas presently used as a Food and drink premises;

()  The position of a designated smoking area in the outdoor courtyard for use after
its closure, measures for its enclosure and access arrangements at different
times;

(@) The extent of the red line area for the sale and consumption of liquor;

(h) Details of how access to the outdoor courtyard will be managed once the
courtyard ceases liquor service; and

()  Any changes recommended in the acoustic report prepared in accordance with
Condition 4.

()  Elevations showing the windows and doors that are subject to the
recommendations of the acoustic report prepared in accordance with Condition 4.

(k) Location of areas for waste storage in accordance with the endorsed Waste
Management Plan required by Condition 27.

() Indicative seating numbers for the downstairs Green Room.

(m) Location of external lighting to ensure that the adjacent eastern unnamed
laneway is acceptably lit when it is used for access and egress to the site.

Before the use of the land for a Function centre commences, patron numbers exceed
120 on the land or the amended hours of operation for sale and consumption of liquor
commence, a revised Noise and Amenity Action Plan to the satisfaction of the
Responsible Authority must be submitted to and approved by the Responsible
Authority. When approved, the amended Noise and Amenity Action Plan will be
endorsed and will form part of this permit. The plan must be generally in accordance
with the plan submitted with the application dated June 2016, but be amended to
include the following:

(@) Updated to reflect the uses that currently operate from the land and to remove
references to the former Artery operation;

(b)  Show the operation hours and patron numbers permitted by this permit;

(c) Updated to remove reference to the sound level meter being used to control noise
emissions to first floor function room and to refer to the recommendations of the
endorsed acoustic report prepared in accordance with Condition 4; and

(d) Include all changes required by the acoustic report prepared in accordance with
Condition 4.

(e) Reference the hours of operation for Good Friday and Anzac Day at
Condition 10(b)(ii).

All to the satisfaction of the Responsible Authority.

3.

The endorsed Noise and Amenity Action Plan forms part of this permit and must be
complied with to the satisfaction of the Responsible Authority and any modifications to
the endorsed Noise and Amenity Action Plan must be approved by the Responsible
Authority.

Before the use of the land for a Function centre commences, patron numbers exceed
120 on the land or the amended hours of operation for sale and consumption of liquor
commence, an amended Acoustic Report to the satisfaction of the Responsible
Authority must be submitted to and approved by the Responsible Authority. When -
approved, the amended Acoustic Report will be endorsed and will form part of this
permit. The amended Acoustic Report must be generally in accordance with the
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Acoustic Evidence prepared by Marshall Day dated 11 May 2017, but modified to
include (or show, or address):

(@) The first floor windows to be closed while the upstairs function room is in use;

(b) Updated to show the operation hours and patron numbers permitted by this
permit; and

(c) Limitations on the use of the Green Room should the recommended internal
acoustic works not be installed so that no more than 75 patrons are permitted
with the roof open and no more than 55 patrons after 10.00pm on Sunday to
Wednesday nights.

5. The recommendations and requirements of the endorsed Acoustic Report must be
implemented and complied with to the satisfaction of the Responsible Authority.

6.  The function centre may only operate between the following hours (except where
otherwise specified by this permit):

(&) Monday-Sunday 9.00am i 11.00pm

7.  The sale and consumption of liquor in the indoor areas may only occur between the
following hours (except where otherwise specified by this permit):

@) Monday-Sunday 9.00am i 11.00pm

8. No more than 200 patrons are permitted on the land at any one time to the satisfaction
of the responsible authority.

9.  After 10.00pm, patrons must exit the venue through the doors to the eastern unnamed
laneway to the satisfaction of the responsible authority.

Outdoor Courtyard

10. The sale and consumption of liquor in the outdoor courtyard area must only occur
between the following hours:

(@ 1 Octoberi 30 April

(i) Monday i Tuesday 9.00am to 10.00pm

(i)  Wednesday i Sunday 9.00am to 10.00pm

(i) Good Friday and Anzac Day 12 noon to 10.00pm
(b) 1 Mayi 30 September

() Monday i Sunday 9.00am to 7.00pm
(i)  Good Friday and Anzac Day 12 noon to 7.00pm

11. Not more than 60 patrons are permitted in the outdoor courtyard at any one time to the
satisfaction of the responsible authority.

12. After the closure of the outdoor courtyard in accordance with Condition 10 above:
(a) The outdoor courtyard may only be used as a smoking area for a maximum of 20
persons within the designated smoking area shown on the endorsed plans
(b)  No liquor is to be consumed in the designated smoking area.
(c) The double doors to the Green Room must be kept closed other than to allow
access for smokers and staff.

All to the satisfaction of the responsible authority.
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Function Room

13.

14.

No more than 70 patrons are permitted in the first floor function room at any one time to
the satisfaction of the responsible authority.

The windows to the first floor function room and upper level of the stairwell must be
closed when the function room is in use to the satisfaction of the Responsible Authority.

Green Room

15.

16.

17.

Until all the acoustic works to the ground floor Green Room including the upgrading of
the existing east facing windows and the installation of absorptive treatment required by
the endorsed acoustic report (in accordance with Condition 4) are completed to the
satisfaction of the Responsible Authority, no more than 75 patrons are permitted in the
Green Room when the roof is open and no more than 55 patrons are permitted in the
Green Room after 10.00pm on Sunday to Wednesday nights.

No more than 140 patrons are permitted in the Green Room, Sunday to Wednesday
after 10.00pm to the satisfaction of the responsible authority.

The roof and double doors to the Green Room must closed after 6.00pm when the
patron capacity exceeds 90 patrons and must be closed at all times after 10.00pm
(other than to allow access for smokers and staff to the designated smoking area) to
the satisfaction of the responsible authority.

Amenity

18.

19.

20.

21.

22.

23.

24.

Non-amplified equipment and microphones must comply with SEPP N-2 requirements.

Prior to the commencement of the use of the first floor function room, the permit holder
must install a noise monitor and limiter in the premises that must be set by a qualified
and experienced acoustician at a level to ensure compliance with State Environment
Protection Policy No. N-2 (Control of Music Noise from Public Premises) in accordance
with the endorsed acoustic report required by Condition 4, to the satisfaction of the
Responsible Authority.

All sound amplification equipment used for the purpose of entertainment within the first
floor function room must be connected to the noise monitor and limiter system at all
times to the satisfaction of the responsible authority.

Music within the ground floor areas (Green Room) must not exceed the music levels as
specified within the endorsed acoustic report required by Condition 4 to the satisfaction
of the responsible authority.

No music may be played in the outdoor courtyard. No speakers may be sited outside
the building.

The permit holder shall not cause or permit undue detriment to the amenity of the area
to arise out of or in connection with the use of the premises to which this permit relates
during or immediately after the trading hours authorised under this permit.

The permit holder shall ensure that the level of noise emitted from the premises shall
not exceed:

(a) the permissible noise level from mechanical equipment as specified in the State
Environment Protection Policy N-1 Control of Noise Industrial, Commercial and
Trade Premises within the Melbourne Metropolitan area; and

(b) the permissible noise levels for entertainment noise as specified in the State
Environment Protection Policy (Control of Music Noise from Public Premises) No.
N2.
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The operator must request patrons, by a prominent notice, to take account of the needs
of local residents for peace and quiet during normal sleeping hours.

The operator must ensure that patrons do not congregate in the outdoor areas of the
site or in adjacent areas.

The use permitted must not adversely affect the amenity of the locality by the
appearance of any buildings, works or materials, the transporting of goods to and from
the premises, emissions from the site or in any other way.

External lighting shown on the endorsed plans must be designed, baffled and located
SO as to prevent any adverse effect on adjoining land to the satisfaction of the
responsible authority.

Before the use of the land for a Function centre commences, patron numbers exceed
120 on the land or the amended hours of operation for sale and consumption of liquor
commence, a Waste Management Plan must be submitted and approved to the
satisfaction of the Responsible Authority. When submitted and approved to the
satisfaction of the Responsible Authority, the Waste Management Plan and associated
notated plans will form part of this permit. The Waste Management Plan approved
under this permit must be implemented and complied with at all times to the satisfaction
of the Responsible Authority unless with the further written approval of the Responsible
Authority.

Any empty bottles associated with the use must be taken in bags and no emptying of
bottles into garbage bins is permitted after 10.00pm on any night or before 7.00am on
any day.

Garbage collections must only occur between 7.00am and 8.00pm on any day.

During all hours (whether or not liquor is served) in which the business is open to the
public, entry must be made freely available to a member of the Victoria Police, an
faut horised officerd of the Responsible
Victoria for the carrying out of any investigations associated with the sale or
consumption of alcohol on the site.

During all hours (whether or not liquor is served) in which the business is open to the
public, there must be present on the premises, a person above the age of 18 years,
responsible for the good conduct of the premises ("the Manager").

The Manager must at all times be authorised by the occupier of the premises to make
statements on their behalf to a member
the Responsible Authority or an officer of Liquor Licensing Victoria regarding the
conduct of the premises for the activity hereby authorised.

All landscaping works must be maintained to the satisfaction of the Responsible
Authority.

All acoustic works required by the permit must be maintained to the satisfaction of the
Responsible Authority.

This permit will expire if:

(@) the use is not commenced within two years of the date of this permit.
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The Responsible Authority may extend the periods referred to if a request is made in
writing before the permit expires or within six months after the expiry date for
commencement, or within twelve months after the expiry date for completion.

NOTE: These premises are required to comply with the Food Act 1984. No fit-out is to
commence until plans have been approved by Council's Public Health Unit. Please contact
the Public Health Unit on 9205 5777.

NOTE: These premises will be required to comply with the Health Act 1958. No Fit-out is
to commence until plans have been approved by Council's Public Health Unit. Please contact
the Public Health Unit on 9205 5777.

NOTE: This site is subject to a Heritage Overlay pursuant to the Yarra Planning Scheme.
Unless hereby approved, a planning permit is required for any demolition, re-painting or other
external alterations, sandblasting, exterior works (including the installation of external air
conditioning units, solar panels, and any other heating/cooling units) to an existing building or
buildings, construction of a building or fence, changes to the natural topography of the land or
the subdivision or consolidation of land.

NOTE: A building permit must be obtained before development is commenced.

CONTACT OFFICER: John Theodosakis

TITLE: Senior Statutory Planner
TEL: 9205 5307
Attachments

1 Site location - 87 - 89 Moor St, Fitzroy

2 VCAT Order and most current planning permit.
3 Amended Noise and Amenity Action Plan

4 Civic Compliance - alleged compliance matters.
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Attachment 1 - Site location - 87 - 89 Moor St, Fitzroy

SUBJECT LAND: 87 — 89 Moor Street, Fitzroy

1 North

Yr  Subject Site
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Attachment 2 - VCAT Order and most current planning permit.

VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL

ADMINISTRATIVE DIVISION

VCAT REFERENCE NO. P2089/2016
PLANNING AND ENVIRONMENT LIST PERMIT APPLICATION NO. PL03/0732.05

CATCHWORDS

Section 77 Planning and Environment Act 1987; Yarra Planning Scheme; Amendment to existing permit
pursuant to Section 72 Planning and Environment Act 1987; Existing food and drink premises; Proposed
Function centre; Hours of operation; Patron Numbers; Sale and consumption of liquor

APPLICANT Grub Food Van Pty Ltd
RESPONSIBLE AUTHORITY  Yarra City Council
RESPONDENTS Raymond Francis Kelly and others, Ian Hall
SUBJECT LAND 87-89 Moor Street, Fitzroy
WHERE HELD Melbourne

BEFORE Megan Carew, Member

HEARING TYPE Hearing

DATE OF HEARING 25-26 May 2017

DATE OF ORDER 28 June 2017

DATE OF CORRECTION 28 July 2017

CITATION Grub Food Van Pty Ltd v Yarra CC

(Corrected) [2017] VCAT 850

ORDER

1 Inapplication P2089/2016 the decision of the responsible authority is set
aside.

2 Planning permit PL03/0732.05 is amended and an amended permit is
directed to be issued for the land at 87-89 Moor Street, Fitzroy in
accordance with the endorsed plans and the conditions set out in Appendix
A. The amended permit allows:

. Use of land as a Function centre and sale and consumption of
liquor for a Food and drink premise and Function centre and a
reduction of car parking requirements in accordance with the
endorsed plans.

Megan Carew
Member
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Attachment 2 - VCAT Order and most current planning permit.

APPEARANCES

For applicant MTr Patrick Doyle, Solicitor, TP Legal

He called Mr Ross Leo, acoustic engineer,
Marshall Day Pty Ltd to give evidence.

For responsible authority Ms Natalie Luketic, Solicitor, Harwood
Andrews

For Raymond Francis Kelly Ms Sivy Orr, Town Planning Consultant

and others Ms Anna Wolf, in person

For Ian Hall Ian Hall in person

VCAT Reference No. P2089/2016 Page 2 of 2
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Attachment 2 - VCAT Order and most current planning permit.

INFORMATION

Description of proposal To amend Planning Permit PL03/0732 to provide
for use of land as a Function centre associated
with the existing food and drink premises and to
increase the patron numbers, alter the hours of
operation and hours for sale and consumption of
liquor.

Nature of proceeding Application under section 77 of the Planning and
Environment Act 1987 (the Act)— to review the
refusal to amend a permit under Section 72 of the

Act.
Planning scheme Yarra Planning Scheme
Zone and overlays Commercial 1 Zone
Heritage Overlays:

HO311 Brunswick Street Precinct Fitzroy and
HO334 South Fitzroy Precinct

Permit requirements Clause 34.01 for use of land as a Function centre
: in the Commercial 1 Zone

Clause 52.06 for a reduction of car parking
requirements.

Clause 52.27 for the Sale and Consumption of
Liquor for a Food and drink premises and
Function Centre

Relevant scheme policies and Clauses 17, 18, 21, 22.05,22.09, 34.01, 52.06,
provisions 52.27,52.34, 52.43 and 65

Land description The review site is located on the north side of
Moor Street, 30m west of Brunswick Street on
the corner of Fishers Lane. The existing two
storey former industrial building is set back 22m
from Moor Street with an open area used for
food and drink premises (restaurant) including
the serving of food from a seasonal food van.

The site sits on the edge of the Brunswick Street
Activity Centre and has a number of residential
interfaces to the west and southwest.

Tribunal inspection The Tribunal inspected the site and surrounds
following the hearing at Wednesday lunchtime
and again on a Saturday evening.

VCAT Reference No. P2089/2016 Page 3 of 3
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Attachment 2 - VCAT Order and most current planning permit.

REASONS'

WHAT IS THIS PROCEEDING ABOUT?

1

The “Grub Food Van” is an existing food and drink premises located within
a former industrial building in Fitzroy. It has a large outdoor seating area
fronting Moor Street that houses a re-purposed caravan that acts as a food
service area together with the larger food and drink premises. The existing
business is located 30m from the vibrant Brunswick Street Activity Centre.

The permit applicant seeks to amend an existing planning permit
PL03/0732 to provide for use of land as a Function centre associated with
the existing business and to increase the patron numbers, alter the hours of
operation and alter hours for sale and consumption of liquor. The new use
also requires further consideration of reduction in on-site car parking
provision.

Council officer supported the proposal, but found that the hours of
operation should be limited to 11pm other than for 12 times per year.
However, Council refused the application, expressing concern about
adverse amenity impacts to nearby residents. The Respondents in this
matter supported Council’s position. They say that the review site is
removed from the main focus of activity in Brunswick Street and has a
direct interface with residential properties (refer to Figure 1: location). They
say that the proposal will result in unacceptable impacts on their amenity.

The key issues for determination in this case are whether the proposed
amendments are appropriate and whether they would result in acceptable
off-site amenity impacts.

Having inspected the site and surrounds and considered the State and Local
Planning Policy Frameworks, the purpose of the Zone, the decision
guidelines of the relevant clauses of the Yarra Planning Scheme and the
submissions of the parties, | have determined to set aside the decision of the
responsible authority and amend the permit in part. I have not supported all
of the amendments sought, particularly the extended hours past 11.00pm.
My reasons follow.

The submissions and evidence of the parties, any supporting exhibits given at the hearing and the
statements of grounds filed have all been considered in the determination of the proceeding. In
accordance with the practice of the Tribunal, not all of this material will be cited or referred to in
these reasons.

VCAT Reference No. P2089/2016 Page 4 of 4
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Attachment 2 - VCAT Order and most current planning permit.

PERMIT HISTORY
6  This permit has a complex history that is discussed below.

The former “Artery” business

7  Planning Permit PL03/0732 was issued on the 11 December 2003. At that
time the occupant of the review site was different and the business was
known as “The Artery.” The permit allowed the holder to:

Use the premises as a place of assembly (art gallery/ art exhibition and
performance space), Retail premises (art dealership), Education Centre
(workshop space) and associated café with liquor licence including
waiver of car parking requirements.

8  The endorsed plans associated with the 2003 approval show the lower level
of the former industrial building, with its clear ceiling as a “main gallery
room” with a “coffee bar/ café service area” of 206m2. It is understood that
the eastern section of this area was the performance space and a stage is
shown in the northeast corner. The upper level is shown as “Upper gallery
& function area of 124m2” with a small room to the north of this space that
was to be used for life drawing classes. Entry is provided for from the
eastern unnamed laneway. To the front of the building was a courtyard area
of 47.25m?2 to be enclosed with timber battens accessed from the main
gallery through recessed aluminium framed glass doors. Customer car
parking is shown on the remainder of the land.

9  While the officer’s report for the original approval indicates that up to 200
patrons and hours up to lam were originally sought, the approved permit
was subject to a range of conditions including that:

VCAT Reference No. P2089/2016 Page 5 of 5
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Attachment 2 - VCAT Order and most current planning permit.

e  The premises accommodate no more than 120 patrons (other than on
Tuesday nights when art exhibition openings occur);

e The operating hours of the premises be 10am to 11pm Wednesday to
Saturday and 10am to 10pm Tuesday and Sundays (closed on
Mondays) and 12 noon to 10pm on Good Friday and Anzac Day with
the performance and workshop spaces having more limited hours;

e  The outdoor courtyard was to be closed after 7pm each day.

e  Various amenity conditions applied including a requirement for a
noise and amenity management plan.

10 The Artery operated for several years (I was advised until about 2007)
before the current applicant occupied the premises.

The 2010 and 2011 Amendments for Grub Food Van

11 Grub Food Van sought an amendment to the permit to install the food van
and to enlarge the area available for outdoor dining (removing the car
parking).

12 In December 2010, Council granted an amended permit PL/0372.02. The

description of what the permit allowed remained the same, but the endorsed
plans were amended to show:

e  The main gallery room and a Lounge/seating/ gallery/ retail space at
ground level (no performance space);

e  The Upper Gallery and Function area of 120m2, converting the
workshop space to a kitchen of 30m2;

e  An expanded outdoor courtyard (no longer fully enclosed) occupying
the former car parking area with the installation of the food truck;

e  Use of water tanks with intervening acoustic panels to the western
edge of the outdoor courtyard; and

e Asingle car space shown with access from Fishers Lane in the
location of the former courtyard, adjacent to the glass doors to the
main gallery room.

13 The officer report for this application notes that at that time no use
permission was required for a café under the planning scheme (a situation
that remains today). However, the permit retained Condition 4 that the
“premises” can only operate between the following hours (except where
otherwise specified by this permit):

a)  Good Friday and Anzac Day between 12 noon and
10.00pm;

b)  10.00am to 11.00pm Wednesday to Saturday;
¢) 10.00am to 10.00pm Tuesday and Sunday; and
d) Monday closed
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14

15

16

17

18

These hours are also the hours of operation included in the existing liquor
licence for the indoor part of the premises”.

There are a number of conditions (5, 7 and 8) that vary these hours in a
more limited way for specific areas of the site. Condition 5 pertains to the
outdoor café. Conditions 7 and 8 continued to relate to redundant uses of
“workshop space” and “performance space” from the former Artery
operation no longer shown on the endorsed plans.

In approving the expanded courtyard, the conditions of the permit were
amended to provide for no more than 60 persons in the outdoor café at any
one time (included in the 120/140 patrons permitted overall) and for the
sale and consumption of liquor in the outdoor café between certain hours
seasonally. An amended Noise and Amenity Management plan dated

201 Iwas also endorsed.

The permit was further amended in November 2011 to delete some shade
sails and the endorsed plans for the ground and first floor are attached as
Appendix B.

The description of what the permit allows does not allow any development/
buildings and works, although condition 1 refers to “Before the
development” and the endorsed plans clearly show buildings and works that
have occurred on the land.

I was advised that the “Grubb Food Van™ has operated from this site since
opening in 2012 and has grown to occupy all of the courtyard and
downstairs areas as essentially one large food and drink premises. The
upstairs area is also used as part of the food and drink premises and can be
set aside for private functions.

I understand that the food and drink premises is open 8.00am to 10.00pm
Tuesday to Saturday and 6.00pm Sunday and is closed on Mondays3,
although alcohol can only be served within the hours set out above which
coincide with Condition 4 of the permit. The current endorsed Noise and
Amenity Action Plan states that:

- As use of the land for a food and drink premises (café) does not
require planning approval within the Business 1 Zone, operational
hours identified in the amended planning permit relate only to the sale
and consumption of liquor in association with the café. It is proposed
that the café will open at 7.00am.

WHAT CHANGES DOES THE APPLICANT WANT TO MAKE?

19  The applicant seeks to have the permit amended to better reflect its current
operational requirements as follows:

: No 32273366.

’ http://www.grubfoodvan.com. au/
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e  Amend the description of what the permit allows to remove reference
to former uses of the land including education centre and retail
premises and add the term “Function centre” in the brackets;

e  Allow the use/ premises to open on Mondays;

e Increase the patron numbers across the site as a whole from 120 (140
on Tuesdays) to 200, except that after 1 1m only 118 would be
permitted on the site in the upstairs function centre (at the hearing the
submission and evidence was that only 90 would be in the upstairs
space);

e  Amend the hours of operation of the premises (excluding the outdoor
courtyard) to 7am to 1 1pm Sunday to Wednesday and 7am to 12am
Thursday to Saturday (including public holidays and the eve of public
holidays);

e  To provide for the sale and consumption of liquor in the indoor areas
within the timeframes specified above.

e  To allow smokers to use the outdoor courtyard after closure of this
area.

20  The permit applicant originally sought to extend the hours of operation of
the outdoor courtyard, but at the hearing this was not pursued. No changes
are proposed to the hours of operation or patron numbers in the outdoor
courtyard. It would be fair to say that the Statements of Grounds and the
submissions of the Respondents in this matter raised a number of concerns
about the existing use of the outdoor courtyard. The current use of this area
is not before me (other than the assessment of the smoking area). Approval
was given in 2010 for this area subject to the conditions on the existing
permit and the applicant is not seeking to amend these aspects of the permit.

21  The red line area presently reflects the full extent of the building and
outdoor courtyard and is not proposed to be altered by this amendment.

22 A new set of plans was provided with the application that essentially reflect
the existing endorsed plans. The new plans are stamped by Council as the
“Decision Plans 29 April 2016” The plans include the historic descriptors
set out above, modified to show coloured areas that relate to the acoustic
assessments. A draft amended Noise and Amenity Action Plan dated June
2016 was also submitted.

WHAT MUST | DECIDE?

23 Ms Orr raised a number of matters questions of enforcement in her
submissions- including the changed car parking arrangements, bin storage,
lighting, bike rack location and compliance with information signage
requirements. These matters are not before me because the applicant has not
sought to address these matters as part of the amendments sought.
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24 The parties at the hearing agreed that the current permit, together with the
endorsed plans and the endorsed Noise and Amenity Action Plan when read
together clearly do not reflect the current operation or how the permit
applicant submits it intends to operate. Confusingly, the existing permit
contains extensive reference to the former “Artery” operation that has not
operated on the site for some time. It is not clear to what extent the permit
seeks to regulate the food and drink premises use (café and now a food and
drink premises being “as-of-right”), it does not clearly reflect all of the
changes that have occurred on the site and its current endorsed plans are
lacking in information and clarity.

25 AsIexplained to the parties at the hearing, I consider that it would have
been a far simpler process for this application to be considered as a fresh
application that simply reflects exactly what the applicant seeks to do on the
site. However this was not the approach pursued. It is not my role in
considering an application to amend a permit to look behind the existing
permit. I must consider the existing permit at face value. I must decide
whether the amendments are acceptable.

26 None of the parties put to me that the amendments proposed could not be
considered or that they transform the permit, although I raised this as a
concern at the hearing. The ambit of change that may be made to a permit is
fortuitously wide. In Bestway Group Pty Ltd v Monash CC* the Tribunal
found that:

[14] ...the ambit of change that may be made to a permit under any
of these provisions may be quite substantial and may include
changes to any of the things allowed by the permit, its
conditions and the land description

27 Taking into account the findings of the Tribunal set out above, I find that
the scope of the amendments sought do not fall outside of the ambit of what
can be considered under Section 72 as:

e  Council accepted that the permit remained valid at the time of its 2010
and 2011 amendment approvals and the permit holder has since relied
on that permit.

e  The amendments do not result in an entirely different use as “an
associated café” was clearly contemplated in 2003 and also in the
2010 amendment.

o  The permit currently authorises a place of assembly, although an art
gallery/ art exhibition and performance space;

e  The outdoor café/ courtyard is to remain as approved,

e  The current permit and the proposed permit contemplate the sale and
consumption of liquor and the red line area is the same;

Besiway Group Pty Lid v Monash CC (Red Dot) [2008] VCAT 860
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e  Notice has been given to persons who may be affected by the
proposed changes; and

e  The permit applicant has sought to limit substantive changes to key
permit conditions,

28  Given the wide scope to amend a permit as outlined in Bestway, I find that
if the permit is to be amended that there is benefit in it directly reflecting
the proposed use of the land as described by the permit applicant at the
hearing, rather than seeking to retain the redundant aspects of the former
Artery operation.

29 Taking into account the submissions and material before me at the hearing
and my site inspections, I find that the existing business is best described as
a “Food and drink premises” which is an as-of-right (no permit required)
use within the Commercial 1 Zone.

30 Mr Doyle submitted that to the extent the applicant wished to run functions,
that this would be permissible within its current use. [ agree. The occasional
conversion of a food and drink premises to a function centre does not alter
its primary purpose. However, the permit applicant is seeking to formalise
the use of the land for a Function centre.

31 To achieve this, the application sought to add a “function centre” to the
brackets after the term “place of assembly” on the permit. At the time the
permit was issued the definition of a “place of assembly” significantly
differed to what is currently within the planning scheme. The permit allows
“place of assembly (art gallery/ art exhibition and performance space)”. The
current definition of “Place of assembly’” now includes a function centre,
together with a very wide range of other uses not contemplated by the
original permit for the Artery or forming part of the current use or the
proposal before me.

32 Ifind that the proposed new use is properly described as a “Function
centre” and the references to the former Artery uses should be removed
from the permit. [ note that an “art gallery/ art exhibition centre” would
now be included in the land use term “Exhibition centre”, which is also an
as-of-right use in the Commercial 1 Zone. In a similar manner, the removal
of the “education centre (workshop space)” or “retail premises (art
dealership)” uses as proposed by the applicant is acceptable because these
uses are no longer occurring on the site (or proposed at this time) and in any
event are now as-of-right within the zone.

33 The term “liquor licence” is also out of date and should read “sale and
consumption of liquor associated with the Food and drink premises and
Function centre” to reflect the provisions of Clause 52.27.

WHAT ARE MY FINDINGS?

34  The review site is part of the Commercial 1 Zone that is applied to the
vibrant Brunswick Street Activity Centre. It is an area where all forms of
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Food and drink premises are actively encouraged, as are a range of
entertainment uses consistent with the objectives of the zone. I find that the
use of the land for a Function centre associated with the existing use is one
that is supported by the zone.

35 However, the context of this site is such that it is located on the interface of
this precinct with an established inner urban residential area. Council’s
policy at Clause 22.05 seeks to maintain a balance between commercial and
residential land uses in interface locations such as this. Its objectives are:

. To enable the development of new residential uses within and
close to activity centres, near industrial areas and in mixed use
areas while not impeding the growth and operation of these
areas as service, economic and employment nodes.

. To ensure that residential uses located within or near
commercial centres or near industrial uses enjoy a reasonable
level of amenity:.

36 Council expressed concern that the use of the land for functions, increased
patron numbers and hours of operation would add to the cumulative impact
of various land uses in the activity centre on residential amenity. A review
of the Council’s complaints register tabled by Council at the hearing
demonstrates that there have been a number of complaints made in respect
to the current operations including music noise.

37 The respondents say that the current use has resulted in off-site amenity
impacts including noise and poor patron behaviour, with impacts some
distance away in Moor Street. Mr Hall submitted that the building is not
designed to accommodate late night functions. The respondents say that the
use 1s not suited to the building because the Green Room (downstairs) has
an operable roof, open doors to the courtyard and limited acoustic benefit.

38 Mr Doyle submitted that the existing use is well managed and that the
proposed amendments are, subject to conditions, acceptable and will not
impact on the amenity of nearby residents.

CAN THE OPERATION BE APPROPRIATELY MANAGED SO THAT
REASONABLE AMENITY IS AFFORDED TO RESIDENTS?

39 The applicant seeks to add the Function centre use and increase patron
numbers across the premises as a whole to no more than 200 at any one
time, maintaining the restriction of 60 patrons within the outdoor courtyard
area. In addition, the applicant wishes to increase the hours for the sale and
consumption of liquor for the indoor part of the premises to 7am to 11pm
Sunday to Wednesday and 7am to 12 midnight Thursday to Saturday
(including public holidays and the eve of public holidays).

40 The building can comfortably accommodate 200 patrons. It is a large venue.
If a new Food and drink premises were to occupy the building, there would
be no limit on patron numbers, other than what may arise from an
application to sale and consume liquor on the premises because the use is an
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as-of-right/ no permit required use in the zone. The 200 patrons could be
distributed in a number of ways as set out in the scenarios in the acoustic
evidence.

41 However, additional patrons associated with this use and the Function
centre can result in additional noise and impacts from patron behaviour,
particularly where the sale and consumption of liquor is authorised. Clause
52.27 applies to the consideration of the sale and consumption of liquor.
Before deciding on an application, in addition to the decision guidelines in
Clause 65, the responsible authority must consider, as appropriate:

. The State Planning Policy Framework and the Local Planning
Policy Framework, including the Municipal Strategic Statement
and local planning policies.

. The impact of the sale or consumption of liquor permitted by the
liquor licence on the amenity of the surrounding area.

. The impact of the hours of operation on the amenity of the
surrounding area.

. The impact of the number of patrons on the amenity of the
surrounding area.

. The cumulative impact of any existing licensed premises and the
proposed licensed premises on the amenity of the surrounding
area.

42 Council’s local planning policy at Clause 22.09° sets out policy for licensed
premises. It sets out policy for hours of operation as follows:

Licensed premises in a Residential or Mixed Use Zone or within 30
metres of a residential area not trade beyond 11pm on any night unless
the responsible authority is satisfied that the use will not adversely
affect the amenity of the area.

43 It is policy that licensed premises be managed in accordance with a Noise
and Amenity Plan. A draft plan has been included with the application.

44 1 consider that there are two key issues to assess in terms of the impact of
the increased patron numbers and hours- firstly the noise impacts and
secondly how patrons will be managed.

What does the noise evidence say?

45  The proposal was accompanied by an acoustic assessment prepared by SLR
consultants. The report was limited to only the first floor function room.
This report recommended that no more than 118 persons be accommodated
in the building after 11.00 pm and that they be located in the upstairs
function room with all windows to this room to be closed. The draft Noise
and Amenity Action Plan documents these measures. The report considered

Amendment C209 proposes to update this policy. A Panel has heard the matter but no report has
been issued as yet. The amendment maintains the policy of 1 1pm closure for sites such as this. It
seeks that larger venues (more than 200 patrons) be directed to Brunswick Street between Gertrude
Street and Alexandra Parade.
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46

47

48

amplified music and specifies the use of a noise-limiting device for the
upstairs function room or the use of a sound meter for sound checks.

I had the further benefit of the evidence of Mr Leo in respect to the noise
impacts on the proposal. Somewhat unusually, Mr Leo’s firm, Marshall
Day had previously acted in the role of advisor to Council on this
application, providing a peer review of the acoustic report prepared by SLR
Consulting. However, Mr Leo advised that he had no prior involvement in
the peer review, but that recommendations in the peer review report that the
west facing windows in the upstairs function room should be closed should
also be taken into consideration.

Mr Leo’s assessment included both the first floor function room and the
remainder of the site. He explained that tests for commercial/industry noise
and music are subject to statutory requirements under the State
Environmental Protection Policy (Control of Noise from Commerce,
Industry and Trade) N-1 and State Environmental Protection Policy
(Control of Music Noise from Public Premises) N-2°. There is however no
statutory criteria to apply to patron or crowd noise. Mr Leo relied on
criteria developed by his firm.

The evidence of Mr Leo is that the relevant nose criteria at the residential
receivers in the vicinity of the site (the most affected property being the
dwelling under construction at 199 Brunswick Street) can be met by:

e Upgrading the existing windows to the eastern facade of the ground
and first floor to 6.38mm laminated glass;

e The provision of absorptive treatment with a minimum noise
reduction co-efficient of 0.7 to the ground floor dining areas;

o  Limiting music levels on the ground floor to background music only
(68L,,) monitored by staff;

e  Limiting music levels in the upstairs function room to no more than
78LAeq in the day and evening (until 10.00pm) periods and
background levels only in the night-time period of 68L,,.

e When patron numbers in the ground level Green Room exceed 90
persons in the evening period (6pm-10pm), the glass roof and double
doors should be shut and the glass roof and double doors should be
shut at all times after 10.00pm.

e  Patrons in the first floor function room should not exceed 70 at any
time.

e If there is no absorptive treatment/ window upgrade installed in the
Green Room then the number of patrons prior to 10.00pm should not
exceed 75 while the roof is open and after 10pm should not exceed 55
on a Sunday to Wednesday.

Condition 12 of the existing permit requires compliance with the SEPPs.
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e  The ground floor Green Room should not have more-than 140 patrons
at any one time between 10.00pm and 11.00pm Sunday to
Wednesday.

e A music noise limiter should be installed to amplification equipment

" in the upstairs function room. A noise limited is not required for the

downstairs part of the premises because this area is mainly used as a

food and drink premises with music noise levels kept to background
levels by staff.

e  After 10.00pm entry and exit should be restricted to the laneway as
this entrance is further away from residents.

e  The Noise and Amenity Action Plan would need to be updated.

Can noise be managed7

49  The Tribunal considered Council’s policy at Clause 22.09 in the decision of
Saint Kilda Pty Ltd v Yarra CC (Correction) [2014] VCAT 676 (8 August
2014). The Tribunal found that:

It seems to me that implicit within this local policy is a position that
trading up to 11:00pm is acceptable, reflecting activity centre policies
set out earlier about balancing ‘active centre’ activity with residential
amenity. Policy is quite explicit however, that trading beyond
11:00pm has the potential to unreasonably impact on residential
amenity, i.e. the same level of activity before 11:00pm may well be
unacceptable after this time. Unless a proponent can satisfy the
Council (and now the Tribunal) that it can operate to conditions that
will not result in such an impact, it is strongly expressed policy that a
permit to trade beyond 11:00pm should not be granted. Based on the
submissions and evidence before me, I find that there is limited
justification for the use to operate beyond 11pm.

50 Council officers in this case supported the operation of this premises to
1 1pm seven days a week as being in accordance with its policy as well as a
midnight closure 12 times a year. This would be an extension of the hours
to Monday, Tuesday and Sunday (including public holidays) over what the
current permit allows by one hour only except for the 12 occasions.

51 Given the acoustic evidence before me, I find that this is a venue that has
some noise management issues even within the hours specified by Council
policy. For example if patron numbers exceed 90 in the downstairs area/
Green Room after 6.00pm, the doors and roof should be shut. This is
primarily because of the specific building in which this venue resides and
because of the proximity of the site to residents, both current and that under
construction at 199 Brunswick Street.

52 The noise evidence before me also supports some of the resident’s concerns
about the existing use. For example, Mr Leo specified that without the
acoustic treatments proposed to the Green Room, patron noise would be
excessive when there are more than 75 patrons in the Green Room if the
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roof is open. The current permit does not restrict the operation of the roof or
limit the number of patrons below 120/140 in the Green Room.

Music Noise

53 In respect to music noise, the proposal falls within the consideration of
Clause 52.43 as a Function centre is considered a live music venue. Mr
Doyle disputed whether this clause applies given the applicant does not
propose live bands and only limited acoustic instruments. However, a
function centre clearly falls within the definition of a live music venue. The
existing permit does not restrict live music and it is not clearly precluded
from the current Noise and Amenity Action Plan. This clause requires me to |
be satisfied that amenity impacts will be acceptable.

54  On my inspections, music noise was audible outside the building in both the
day and early evening, but could not be characterised as excessive. During
the day it was no louder than the music from the cafe opposite.

55 The evidence before me is that music noise can be managed effectively
with sound monitoring and a noise-limiting device to specified levels (as set
out above) and I am satisfied that SEPP N2 can be met with the additional
patron numbers and hours with the measures suggested by Mr Leo above.

Patron Noise

56 In terms of patron noise, I am satisfied that the measures outlined by Mr
Leo are satisfactory and that the additional patron numbers can be
accommodated. I find that the 11.00pm closure (an additional hour over
current approvals on a Sunday to Tuesday) in accordance with Council’s
policy is acceptable in this activity centre location, subject to the
recommendations of Mr Leo. However, I am not persuaded hours after
11.00pm to Midnight should be permitted given the specific circumstances
of this site and the difficulties even prior to this hour that arise in ensuring
acceptable amenity outcomes.

57 I have set out detailed conditions to reflect the recommendations of Mr Leo,
together with the additional recommendation of the peer review that the
west facing windows of the function room are also to be closed when itis in
use. In addition, I noticed south-facing windows to the stairwell that are
also openable to the function room on my inspection. I find that, as a
precaution, these should also remain closed.

58 My concerns about noise impact do not arise in the daytime period (other
than for the Green Room if no acoustic work is implemented and the roof is
open as presently can occur under the existing permit). The respondents
submitted that the hours for the sale and consumption of liquor should be
limited to a 9am start to limit the venue being used as a “recovery party
venue” whereby patrons on their way home from other late night venues
can obtain liquor. This was a consideration of the 2010 approval in the
officer’s report for the outdoor café that establishes a 9am start time except
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