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YARRA CITY COUNCIL 

 

Internal Development Approvals Committee 

 

Agenda 

 
 

to be held on Wednesday 25 October 2017 at 6.30pm 
in Meeting Rooms 1 & 2 at the Richmond Town Hall 

 
 

Rostered Councillor membership 
 

Councillor Amanda Stone 
Councillor Jackie Fristacky 
Councillor Mi-Lin Chen Yi Mei 

 
I. ATTENDANCE 

Danielle Connell (Senior Coordinator Statutory Planning) 
John Theodosakis (Senior Statutory Planner) 
Cindi Johnston (Governance Officer) 

 
II. DECLARATIONS OF PECUNIARY INTEREST AND CONFLICT OF 

INTEREST 
 
III. CONFIRMATION OF MINUTES  
 
IV. COMMITTEE BUSINESS REPORTS 
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"Welcome to the City of Yarra.  
Yarra City Council acknowledges the 
Wurundjeri as the Traditional Owners 

of this country, pays tribute to all 
Aboriginal and Torres Strait Islander 
people in Yarra and gives respect to 

the Elders past and present." 
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Guidelines for public participation at Internal 
Development Approval 

Committee meetings 
 
 

 

POLiCY 
 
 
Council provides the opportunity for members of the public to address the Internal 
Development Approvals Committee. 
 
The following guidelines have been prepared to assist members of the public in 
presenting submissions at these meetings: 
 

•  public submissions are limited to a maximum of five (5) minutes 

•  where there is a common group of people wishing to make a submission on the 
same matter, it is recommended that a representative speaker be nominated to 
present the views of the group 

•   all public comment must be made prior to commencement of any discussion by 

the committee 

•  any person accepting the chairperson’s invitation to address the meeting shall 

confine himself or herself to the subject under consideration 

•  people making submissions shall address the meeting as a whole and the 

meeting debate shall be conducted at the conclusion of submissions 

•  the provisions of these guidelines shall be made known to all intending 

speakers and members of the public generally prior to the commencement of 
each committee meeting. 

 
For further information regarding these guidelines or presenting submissions at 
Committee meetings generally, please contact the Governance Branch on (03) 9205 
5110. 
 
 
 
Governance Branch 
2008 
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1. Committee business reports 

Item  Page Rec. 
Page 

1.1 166-182 Gertrude Street, Fitzroy – PLN14/0419.02 – S72 
Amendment to allow for the sale and consumption of liquor 
associated with two approved food and drinks premises (Tenancy 1 
(Cafe - 120 patrons) & Tenancy 4 (Restaurant - 266 patrons))  
between 10AM and 11PM, seven days a week, and subsequent 

changes to the permit preamble, endorsed plans and Condition 17 

5 22 

1.2 Floor 1/95-97 Smith Street Fitzroy - Planning Permit Application 
PL01/1096.02 - Amendment to extend the operating hours of the 

premises from 1:00am to 3:00am, seven days a week. 

83 105 

1.3 283A Burnley Street, Richmond - PLN17/0180 - Development of 
the land for the construction of two new dwellings, creation of 
access to a Category 1, Road Zone and a reduction in the car 
parking requirement. 

140 171 

1.4 PLN16/1016 - 171 Buckingham St, Richmond - Use and 
development of the land for the construction of a mixed-use 
building, (permit required for food and drinks premises use), 
reduction in car parking requirements and waiver of loading bay 
requirements. 
[CONFIDENTIAL ITEM - VCAT COMPULSORY CONFERENCE 

WITHOUT PREJUDICE POSITION] 

206 210 
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1.1 166-182 Gertrude Street, Fitzroy – PLN14/0419.02 – S72 Amendment to allow for 
the sale and consumption of liquor associated with two approved food and 
drinks premises (Tenancy 1 (Cafe - 120 patrons) & Tenancy 4 (Restaurant - 266 
patrons))  between 10AM and 11PM, seven days a week, and subsequent 
changes to the permit preamble, endorsed plans and Condition 17 

 
Executive Summary 
 
Purpose 
 

1. This report provides Council with an assessment of an application to amend planning permit 
PLN14/0419 and recommends approval subject to conditions.  

 
Key Planning Considerations 
 
2. Key planning considerations include:  

(a) clause 22.09 – Licensed premises policy; 
(b) clause 52.27 – Licensed premises; 
(c) Planning Scheme Amendment C209. 

 
Key Issues 
 
3. The key issues for Council in considering the proposal relate to: 

(a) Strategic context; 
(b) The sale and consumption of liquor from the land; 
(c) Objector concerns; 
(d) Other matters. 

 
Objector Concerns 
 

4. Forty-two objections were received to the application, these can be summarised as: 
(a) Off-site amenity impacts (noise, smells, traffic, anti-social behaviour). 
(b) Non-compliance with local policy and proposed C209. 
(c) Concern with the liquor licence regarding the Restaurant: 

(i) Patron numbers; 
(ii) Residential zone interface; 
(iii) Exit routes along George Street; 
(iv) Music noise. 

(d) Car parking and traffic. 
 
Conclusion 
 
5. Based on the following report, the proposal is considered to comply with the relevant 

planning policy and should therefore be supported. 
 
 
CONTACT OFFICER: Michelle King 
TITLE: Senior Statutory Planner 
TEL: 9205 5333 
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1.1 166-182 Gertrude Street, Fitzroy – PLN14/0419.02 – S72 Amendment to allow for 
the sale and consumption of liquor associated with two approved food and 
drinks premises (Tenancy 1 (Cafe - 120 patrons) & Tenancy 4 (Restaurant - 266 
patrons))  between 10AM and 11PM, seven days a week, and subsequent 
changes to the permit preamble, endorsed plans and Condition 17     

 

Trim Record Number: D17/158970 
Responsible Officer: Coordinator Statutory Planning  
  
 

Proposal: 166-182 Gertrude Street, Fitzroy – PLN14/0419.02 – S72 
Amendment to allow for the sale and consumption of liquor 
associated with two approved food and drinks premises (Tenancy 1 
(Cafe - 120 patrons) & Tenancy 4 (Restaurant - 266 patrons))  
between 10AM and 11PM, seven days a week, and subsequent 

changes to the permit preamble, endorsed plans and Condition 17 

Existing use: Construction site to build in accordance with PLN14/0419 

Applicant: Kalex (Gertrude Street) JV Pty Ltd C/O SJB Planning 

Zoning / Overlays: Commercial 1 Zone, Neighbourhood Residential Zone – Schedule 1/ 
Heritage Overlay – Schedule 334 

Date of Application: 31 May 2017 

Application Number: PLN14/0419.02 

 
Planning History 

 
1. Planning permit 1905 was issued on 17 September 1992 for an internally illuminated sign. 

 
2. Planning permit 1907 was issued on 2 October 1992 for advertising signs and a mural.  
 
3. Planning permit PLN14/0886 was issued on 21 November 2014 for partial demolition for 

buildings and works, construction and display of business identification signage. 
 

4. Planning Permit PLN14/0419 was issued on 3 July 2015 in accordance with the order of the 
Victorian Civil and Administrative Tribunal (VCAT) for the ‘demolition of the existing building 
to allow for the use and development of the land for a five-storey building (plus two basement 
carparks) with two ground floor shops, two food and drinks premises with 35 dwellings, 
reduction in associated car parking requirements and waiver of loading bay requirement in 
accordance with endorsed plans’ – Sweetnam v Yarra CC (Correction) [2015] VCAT 1000. 

On 24 July 2015 the permit was corrected in accordance with the order of VCAT. Plans were 
endorsed on 12 April 2016.  

 
5. Relevant to this application Planning Permit PLN14/0419 endorsed the use of Tenancy 1 as 

a Food and Drinks Premises (Café), Tenancy 2 and 3 as Shops and Tenancy 4 as a Food 
and Drinks Premises (Restaurant). The permit contains no restrictions as to patron numbers 
and hours of operation.  
 

6. A Section 72 amendment to the permit was issued on 28 June 2016 for the consolidation of 
dwellings, an increase in the southern boundary wall length, materials and window/balcony 
changes and internal reconfigurations.  
 

7. A Secondary Consent amendment to the endorsed plans was issued on 9 March 2017 to 
modify the canopy along Gertrude Street, add several windows and substitute the timber 
balcony lining with a timber grain fibre cement sheet.  
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8. Pursuant to Section 71 of the Planning and Environment Act 1987 the endorsed plans were 

corrected to show the easternmost ground floor tenancy as a restaurant as it was incorrectly 
shown as a café on endorsed plan 4 of 19 endorsed via Secondary Consent on 9 March 
2017.  
 

9. A Secondary Consent amendment to the endorsed plans was issued on 12 October 2017 for 
minor internal modifications.  

 
Background 

 
10. The application was received by Council on 31 May 2017. Following the submission of 

further information, the application was advertised and forty-two (42) objections were 
received. 
  

11. A consultation meeting was held on 26 September 2017 and attended by the applicant, 
Council officers and two objectors. During the meeting the applicant agreed to accepting a 
condition requiring Tenancy 1 (Café) to have no more than 90 patrons, Tenancy 4 
(Restaurant) to have no more than 190 patrons and the George Street entrance to be used 
as a service entrance only (no patron access).  

 
Existing Conditions  

  
Subject Site 
 

12. The subject site is located on the southern side of Gertrude Street, Fitzroy, on the western 
side of its intersection with George Street with Little George Street to the west. The site has 
lengths of 36m along Gertrude Street and 25m along George Street.  
 

13. The site is currently under construction in accordance with PLN14/0419 issued for the 
demolition of the existing building to allow for the development of the land for a five-storey 
building (plus two basement levels). At the time of writing this report the development had 
received a permit for subdivision but the Plan of Subdivision had not been certified.  

 
Restrictive Covenants 
 

14. There are no restrictive covenants that affect the subject site. 
 

15. An assessment of the surrounding area indicates that the features have not substantially 
changed since the time of writing the report for the original application. The following 
description of the surrounds has been taken from the original recommendation: 

 
Surrounding Land 

 
16. The Gertrude Street centre has a number of eclectic and innovative retailers as well as 

heritage buildings which help to give the centre an individual and unique sense of place. 
Gertrude Street also has an arts focus. This part of Fitzroy (Gore, George, Napier and 
Gertrude Streets) has long been recognized as having high heritage value.  It is one of the 
oldest parts of Melbourne and also contains some dwellings and shops which pre-date the 
gold rush.  
 

17. Gertrude Street includes a tram line which also runs along Smith Street. Time-based car 
parking restrictions exist along Gertrude Street from approximetely 7am to 6pm, Monday to 
Saturday.  
 
North 
 

18. The northern side of Gertrude St, opposite the subject site, has a vibrant mix of commercial 
premises with art galleries, homeware stores, a hotel and eclectic clothing shops. 
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Constrcution is a mixture of single and double storey buildings, mostly with the ground floors 
being altered. Further to the north along the northern section of George Street are a number 
of double storey former warehouses (currently occupied by various busineses) as well as 
single and double storey dwelling of Victorian-era construction. 
 
East 
 

19. To the east of the site is George Street and beyond this at the intersection of Gertrude and 
George Streets is the Melbourne Aboriginal Youth Sports and Recreation Centre and beyond 
this a string of commercial premises occupying a row of attached, double storey, elaborately 
decorated Victorian-era terraces with triple storey buildings further along. There is a 
consistant ground floor verandah/eave line between Nos. 184 and 202 Gertrude Street.  
 

20. Smith Street is approximately 200 metres to the east of the subject site. It contains a broad 
range of shops, cafes, restaurants and bars. Trams run north and south along Smith Street.  
 
West 
 

21. Directly to the west of the site is Little George Street which is a two-way lane that provides 
access to the rear of properties along Napier and George Streets as well as being the only 
access for dwellings further to the south. On the south side of Gertrude Street, across Little 
George Street are Nos.158-164 Gertrude Street which forms a row of triple storey English 
Queen Anne Revival-style shops and residences, constructed in 1888. These buildings are 
currently occupied by a clothing store and rooming house. This building is 21.08m in height 
from ground level to the top of the chimneys.   
 

22. Directly to the south of this building, fronting onto Little George Street, are a row of attached 
single storey brick dwellings with a first floor roof top balcony constructed along the street.  
 

23. Beyond these shops further to the west, are double storey buildings that are built boundary to 
boundary as well as to Napier Street and large public housing tower estates. These buildings 
are used for various commercial premises such as restaurants and art galleries as well as 
the Gertrude Hotel and The Everleigh.  

 
24. Brunswick Street is approximately 260 metres to the west of the subject site. It contains a 

broad range of shops, cafes, restaurants and bars. Trams run north and south along 
Brunswick Street.  
 
South 

 
25. To the south of the site is the Sisters of Mercy homeless shelter which is housed within  

double storey building with a ground floor extension at the rear that runs along the entire 
shared boundary with the subject site. There is a a similarly construcuted double storey 
dwelling directly to the south of that, with a  three-storey, block of apartments constrcuted 
circa 1960s-70s at No. 65 George Street. These apartments have a communal car parking 
area fronting onto Little George Street.   
 

26. Further to the south are residences facing both George and Napier Streets. George and 
Napier Streets predominately consists of rows of attached double storey Victorian-era 
terraces.  

 
27. Looking specifically at Little George Street, it has a streetscape similar to that of a laneway. 

For example, Nos. 37 to 61 George Street and Nos. 34 to 58 Napier Street each have either  
a single or double storey garage/outbuilding, roller doors or high fences fronting onto it.  
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28. Further to the south along Little George Street, closer to its intersection with Little Victoria 
Street are a number of double storey, recently constructed dwellings fronting the street at the 
rear of Nos. 18-32 Napier Street. Opposite these and to the south, is the communal car 
parking area associated with the three apartment buildings ranging between three and four 
storeys in height located at Nos. 21 and 31 George Street.  
 

29. Victoria Parade is located 226m to the south of the site and includes tram routes running 
east to west as well as a number of offices, commercial premises, car dealerships, Australian 
Catholic University, various churches and hospitals.  

 
30. In addition to the above it is acknowledged that Gertrude Street has a strong restaurant and 

food focus, with a number of licenced premises in the immediate surrounds. This includes 
premises with ‘café and restaurant’ liquor licences such as Mighty Boy Eatery, Ish 
Restaurant, Trippy Taco, Arcadia Café/Restaurant and Belle’s Diner. Other premises also 
operate under an ‘On premises’ liquor licence including Ladro Gertude, The Catfish Tavern, 
Beach Burrito Company and Charcoal Lane. It is noted there are numerous other licensed 
food and drinks premises and late night venues in the area. A full list is contained within the 
Noise and Amenity Action Plan prepared by SJB Planning, contained as an attachment to 
this report.  

 
The Proposal 

 
31. The application seeks to amend planning permit PLN14/0419, Condition 17 and the 

endorsed plans to allow for the sale and consumption of liquor to patrons of two approved 
food and drinks premises labelled as Tenancy 1 (Café) and Tenancy 4 (Restaurant).  
  

32. Liquor is proposed to be served to patrons within the following hours within each tenancy: 
 

(a)  Monday to Sunday: 10am to 11pm.  
 

33. The following patron numbers are proposed to each tenancy: 
 

(a) Tenancy 1 (Café) – 120 patrons; 
 

(b) Tenancy 4 (Restaurant) – 266 patrons. 
  

34. The licence being sought is a ‘restaurant and café licence.’ In accordance with the Victorian 
Commission for Gambling and Liquor Regulation (VCGLR) this licence is for uses where the 
predominant activity carried out on the premises is the preparation and serving of meals to 
be consumed on the licensed premises. 
  

35. The red line plan for the liquor licence shows that liquor will be served within the internal 
areas of each tenancy.  

 
36. Waste will be collected by a private waste contractor in accordance with the endorsed Waste 

Management Plan. 
 

Legislation Provisions 

 
37. The amendment has been requested pursuant to Section 72 of the Planning and 

Environment Act 1987 (the Act). Section 72 of the Act states: 
 

(1)   A person who is entitled to use or develop land in accordance with a permit may apply to 
the responsible authority for an amendment to the permit. 

 
(2)  This section does not apply to— 
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(a)   a permit or a part of a permit issued at the direction of the Tribunal, if the Tribunal 
has directed under section 85 that the responsible authority must not amend that 
permit or that part of the permit (as the case requires); or 

(b)   a permit issued under Division 6. 

 
38. Planning Permit PLN14/0419 was issued on 3 July 2015 by the Victorian and Civil 

Administrative Tribunal (VCAT) and was not issued under Division 6 of the Act.  
 
39. Section 73 of the Act states that Sections 47 to 62 of the Act apply to the amendment 

application. This allows the Responsible Authority to apply the abovementioned sections of 
the Act to the amendment application as if it was an application for a permit. 

 
Planning Scheme Provisions 
 

Zoning 
 
Commercial 1 Zone 
  

40. Pursuant to the requirements of clause 34.01-1 a planning permit is not required to use the 
land for a ‘Food and Drinks Premises’ (nested under ‘Retail Premises’). 
  

41. There is no planning permit requirement for the sale and consumption of liquor pursuant to 
the zone.   
 
Neighbourhood Residential Zone – Schedule 1 

  
42. In accordance with the requirements of clause 32.09-2 a planning permit is required to use 

the land for a ‘Food and Drinks Premises.’  
 

43. As set out earlier in the report, the food and drinks premises (restaurant) received approval 
under the original planning approval of PLN14/0419 by VCAT. It is noted that at the time 
Council decided on the application the area within the Neighbourhood Residential Zone was 
proposed to be a Convenience Shop. It was a decision by VCAT to delete the Convenience 
Shop and have that area absorbed into the restaurant tenancy as shown on ‘SK-12 9 dated 
October 2014,’ e.g. Tenancy 4.  

 
44. There is no planning permit requirement for the sale and consumption of liquor pursuant to 

the zone.   
 

Overlays 
 
Heritage Overlay – Schedule 334 

  
45. The application does not propose any buildings and works and therefore the provisions of 

this overlay are not triggered.   
  

46. There is no planning permit requirement for the sale and consumption of liquor pursuant to 
the overlay.   
  
Particular Provisions 
 
Clause 52.27 – Licensed premises 

 
47. The purpose of this clause is: 

 
(a) To ensure that licensed premises are situated in appropriate locations.  
(b) To ensure that the impact of the licensed premises on the amenity of the surrounding 

area is considered. 
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48. A permit is required to use land to sell or consume liquor if (relevantly):  
 
(a) A licence is required under the Liquor Control Reform Act 1998. 

 
49. Decision guidelines at clause 52.27 include: 

 
(a) The State Planning Policy Framework and the Local Planning Policy Framework, 

including the Municipal Strategic Statement and local planning policies.  
(b) The impact of the sale or consumption of liquor permitted by the liquor licence on the 

amenity of the surrounding area.  
(c) The impact of the hours of operation on the amenity of the surrounding area.  
(d) The cumulative impact of any existing licensed premises and the proposed licensed 

premises on the amenity of the surrounding area. 

 
General Provisions 
 
Clause 65 – Decision Guidelines 

 
50. The decision guidelines outlined at Clause 65 of the Scheme are relevant to all applications.  

Because a permit can be granted does not imply that a permit should or will be granted.  
Before deciding on an application, the Responsible Authority must consider a number of 
matters.  Amongst other things, the Responsible Authority must consider the relevant State 
and Local Planning Policy Frameworks, as well as the purpose of the zone, overlay or any 
other provision. 

 
State Planning Policy Framework (SPPF) 

 

51. Clause 13.04-1 (Noise abatement) objective is: 
 
(a) To assist the control of noise effects on sensitive land uses. 

 
52. Noise abatement issues are measured against relevant State Environmental Protection 

Policy (SEPP) and other Environmental Protection Authority (EPA) regulations.  
 

Clause 17 – Economic development 
 
Clause 17.01-1 – (Business) 
 

53. The objective of this clause is ‘to encourage development which meet the communities’ 
needs for retail, entertainment, office and other commercial services and provides net 
community benefit in relation to accessibility, efficient infrastructure use and the aggregation 
and sustainability of commercial facilities’. 

 
Local Planning Policy Framework (LPPF) 

 
54. Clause 21.03 Vision sets out Yarra’s plan for the land use, built form, transport and 

environmental sustainability in the year 2020. Relevant visions are: 
 
(a) The City will accommodate a diverse range of people, including families, the aged, the 

disabled, and those who are socially or economically disadvantaged  
(b) The complex land use mix characteristic of the inner City will provide for a range of 

activities to meet the needs of the community  
(c) Yarra's exciting retail strip shopping centres will provide for the needs of local 

residents, and attract people from across Melbourne  
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55. The Strategic Framework Plan shows the subject site as being within the Gertrude Street 
Neighbourhood Activity Centre and between the Smith Street Major Activity Centre and the 
Brunswick Street Major Activity Centre. 

 
Clause 21.04-2 – Activity Centres 

 
56. The site is located within the Gertrude Street Neighbourhood Activity Centre. The relevant 

objectives and strategies of this clause are: 
 
(a) Objective 4 - To maintain a balance between local convenience and regional retail 

roles in Yarra’s activity centres.  
 
(i) Strategy 4.1 Increase the range of retail, personal and business services, 

community facilities, and recreation activities, within individual centres.  
(ii) Strategy 4.3 Support the role of all activity centres, including Neighbourhood Activity 

Centres, in providing local day-today needs of residents of all abilities.  
 

(b) Objective 5 To maintain the long term viability of activity centres. 
 

(i) Strategy 5.2. Support land use change and development that contributes to the 
adaptation, redevelopment and economic growth of existing activity centres. 

 
 Clause 21.04-3 – Industry, office and commercial 

 
57. The objective of this clause is ‘Objective 8 - To increase the number and diversity of local 

employment opportunities’. 

 
Clause 21.08-7 Neighbourhoods (Fitzroy) 
 

58. Clause 21.08-7 Fitzroy identifies the suburb as “a mixed commercial and residential 
neighbourhood notable for the consistency of its Victorian streetscapes. It comprises a dense 
combination of residential areas, shopping precincts and commercial/industrial activities.” 

 
Relevant Local Policies 

 
Clause 22.09 – Licenced premises 

 
59. This policy applies to all applications for new licensed premises. 
 
60. The objectives of this clause are: 

 
(a) To effectively manage the location, operation and hours of trade of licensed premises, 

in order to protect the amenity of nearby properties and areas.  
(b) To protect residential and other commercial uses from excess noise, traffic and car 

parking issues.  
(c) To provide for daytime trade and active street frontages in retail strips, while providing 

reasonable commercial opportunities for the trading of licensed premises. 
 
61. This policy outlines a range of guidance at clause 22.09-3 (including location and access and 

hours of operation).  
 
Other Relevant Documents 

 
Amendment C209 
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62. Amendment C209 proposes changes to the Licensed Premises Policy contained within 
clause 22.09 of Council’s Local Planning Policy. The proposed changes are intended to 
improve the way licensed venues are managed in the City of Yarra and make various 
changes to the current content of the policy. 

 
63. The policy has recently been heard before a planning panel in April of this year. The panel 

report has been publically released and Council has adopted the amendment resulting in the 
amendment being a “seriously entertained” document. The amendment will now be 
submitted to the Minister for Planning for review and final approval. 

 
64. Relevant to this application the policy: 

(a) Encourages licensed premises with a capacity of 200 persons or more to be located in 
Core Entertainment Precincts. 

(b) Licensed premises be located such that there are appropriate opportunities to manage 
or buffer potential amenity impacts provide a high level of public safety and not result in 
unreasonable cumulative impacts.  

(c) Licensed premises in a residential zone (other than a Mixed Use Zone) not provide for 
the sale and consumption of liquor beyond 8pm, unless the responsibly authority is 
satisfied that it will not adversely affect the amenity of the area.  

(d) Appropriate hours for deliveries and the collection of waste have been outlined to 
accord with Council’s Local Law. 

(e) Policy regarding cumulative impacts is now provided.  
 
Advertising  
 
65. The application was advertised in accordance with Section 52 of the Planning and 

Environment Act 1987 [the Act] by way of 119 letters sent to the surrounding property 
owners/occupiers and by three signs (one to each of the frontages to Gertrude, George and 
Little George Streets). 
 

66. Forty-two objections were received to the application, these can be summarised as: 
(a) Off-site amenity impacts (noise, smells, traffic, anti-social behaviour). 
(b) Non-compliance with local policy and proposed C209. 
(c) Concern with the liquor licence regarding the Restaurant: 

(i) Patron numbers; 
(ii) Residential zone interface; 
(iii) Exit routes along George Street; 
(iv) Music noise. 

(d) Car parking and traffic. 
 
Referrals  

 
External Referrals 
 
(a) None. 

 
Internal Referrals 
 
(b) Social Planning Unit; 
(c) Community Amenity Unit. 

  
67. Referral comments are attachments to this report.  
 

OFFICER ASSESSMENT 
 
68. In assessing this application, the primary planning considerations are:  

(a) Strategic context; 
(b) Sale and consumption of liquor; 



Agenda Page 14 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

(c) Objector concerns; 
(d) Other matters. 

 
Strategic context 
 

69. The State and Local Planning Policy Frameworks encourage the sustainability of commercial 
uses. These policies seek to encourage development which meets the communities’ needs 
for retail, entertainment, office and other commercial services and provides net community 
benefit in relation to accessibility, efficient infrastructure use and the aggregation and 
sustainability of commercial facilities, provided that a balance is achieved in relation to off-
site amenity impacts.  
 

70. Specifically, Clauses 13.04-1, 21.04-2 and 22.05 identify that noise and the interface 
between uses must be managed appropriately, particularly in a municipality such as Yarra 
where ‘almost all residents are within 400m of an activity centre... Abutting uses along the 
length of the strips are generally residential, creating interface conflicts where some uses are 
not well managed or inappropriate uses are permitted’ (Clause 21.04-2).  
 

71. The relevant planning permit triggers in this instance are Clause 52.27, which together with 
the local policy at Clause 22.09, articulates the decision guidelines relating to cumulative 
impact, off-site amenity impacts and land use conflict considerations. These issues will be 
discussed in detail in the balance of this report.  
 

72. The location of a licenced café and restaurant is considered to have strategic support given 
state and local planning policies encourage the concentration of commercial and 
entertainment uses in Activity Centres, such as Gertrude Street, which are well connected to 
public transport (clauses 11.03-1, 11.03-2 and 21.04-2).  
 

73. The service of alcohol will be in association with food with the proposal being ancillary and 
complementary to the food focus of the two approved tenancies. The applicant confirmed via 
email on 5 October 2017 that the licence type being sought for the sale and consumption of 
liquor is a ‘café and restaurant licence.’  
 

74. Council’s Social Planning Unit was supportive of the licence type sought, commenting that a 
restaurant and café licence requires the predominant activity, at all times, to be the 
preparation and serving of meals for consumption on the premises. This reduces the 
prevalence for adverse off-site amenity impacts, such as alcohol related anti-social 
behaviour, due to the food focus of the licence type sought as opposed to a licence that 
encourages ‘vertical drinking.’  
 

75. The proposal provides people visiting and living in the area with the extra added option of 
having alcohol with their meal, should they choose. Given the operating hours and nature of 
a restaurant/café use, the sale and consumption of liquor in associated with the service of 
food is unlikely to result in additional off-site amenity impacts such as noise and smells 
beyond what would already be expected. 
 

76. The use will contribute to the continued vibrancy and growth of the surrounding precinct as 
encouraged by the policies outlined above. Significantly, the use of land within the 
Commercial 1 Zone as a food and drinks premises, inclusive of café and restaurant, does not 
trigger the need for a planning permit.  
 

77. In the review of the application by VCAT the Member assessed the impact of the uses that 
did require planning permission within the Neighbourhood Residential Zone. The decision of 
the Tribunal indicates strategic support for the use of the land as a restaurant. The 
associated sale and consumption of liquor, proposed to support this approved use, is being 
assessed as part of this amendment application and found to be appropriately located within 
a Neighbourhood Activity Centre.  
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Sale and consumption of liquor 
 

78. The decision guidelines at Clause 52.27 of the Scheme, include the consideration of the 
impact of the sale or consumption of liquor on the amenity of the surrounding area, the 
impact of the hours of operation and number of patrons on the amenity of the surrounding 
area and the cumulative impact of any existing licensed premises and the proposed licensed 
premises on the amenity of the surrounding area.  
 

79. Clause 22.09 (Licensed premises policy) of the Scheme is Council’s local policy to guide the 
assessment of new or extended licensed premises within the municipality. It contains six key 
elements that will be considered in the following section. 

 
Clause 22.09-3.1 – Location and access  

 
80. As previously discussed the two approved food and drinks premises have strong strategic 

support in the subject location. The site is located within the Gertrude Street Neighbourhood 
Activity Centre; a consolidated urban neighbourhood with good access to services, 
infrastructure and public transport. The site has a direct abuttal to Gertrude Street and within 
proximity to Smith Street, Brunswick Street and the major thoroughfares of Victoria Parade 
and Hoddle Street. 
 

81. It is important to note that Tenancy 1 (café) is located wholly within the Commercial 1 Zone 
with direct access to Gertrude Street. This tenancy has a direct interface with Commercially 1 
Zoned properties to the north, east and west. To the south the tenancy is separated from the 
residentially zoned properties by the vehicular access to the building that is located off Little 
George Street.  It is important to note a key purpose of the Commercial 1 Zone, seeks to 
create vibrant mixed use commercial centres for retail, office, business, entertainment and 
community uses.  
 

82. Tenancy 4 (Restaurant) is located primarily in the Commercial 1 Zone and partly in the 
Neighbourhood Residential Zone – Schedule 1 toward the rear. The tenancy provides direct 
access to Gertrude Street as well as side access to George Street. The side access to 
George Street is a main area of concern raised in the objections received. The applicant has 
proposed to restrict the door to being a ‘service entry/exit only’, therefore influencing 
dispersal routes from the restaurant to Gertrude Street, and not into the residential areas to 
the south.  
 

83. This is considered an appropriate outcome and the restriction of the south-east door of 
Tenancy 4 (Restaurant) as a ‘service entry/exit only’ can form a condition of permit. This will 
ensure that upon leaving the premises people are likely to disperse to Gertrude Street to 
access public transport, taxis or rideshare directly or toward Smith or Brunswick Streets to 
access other licensed venues within the area that are open until later hours. There is no 
need for patrons to pass through the residential areas to the south or north across Gertrude 
Street in order to access these services (other than local residences who may visit the 
café/restaurant). 
 

84. In addition, given the nature of the use, the dispersal of patrons from the venue is likely to be 
staggered, with patrons coming and going at various times throughout the day, evening and 
night. Further to this point it can form a condition of permit that a sign be erected at the exit of 
the venue to advise patrons to respect the amenity of adjacent residential areas and to leave 
in a quiet and orderly manner.  
 

85. It is noted a number of objections raised concern with the sale and consumption of liquor 
impacting on future residents of the proposal. At the time of writing this report the subject site 
was in the one ownership and individual titles to future owners had not been issued. Even so, 
the impact on future residents is a consideration that has been taken into account.  
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The service of alcohol will be in association with food and therefore the proposal will be 
ancillary and complementary to the food focus of the two approved tenancies.  
 

86. It is unlikely that the approval of the sale and consumption of liquor would alter the use of the 
tenancies beyond what has been approved. Additionally, any future occupants would be well 
aware of the approved commercial tenancies at ground floor and they would be choosing to 
purchase and/or live in a Neighbourhood Activity Centre with various uses such as licenced 
venues in the immediate proximity.  
 

87. With a condition requiring the door opening onto George Street not being of use by patrons it 
is considered issues around the direct interface with residentially zoned land will be 
mitigated.  

 
Clause 22.09-3.2 – Hours of Operation 

 
88. It is noted the applicants have sought to modify Condition 17 to remove reference to the 

convenience shop. This is considered appropriate as the convenience shop was required to 
be deleted and absorbed into the restaurant tenancy as directed by VCAT. The condition 
remained on the permit as an oversight. 
 

89. For both Tenancy 1 (Café) and Tenancy 4 (Restaurant) the sale and consumption of liquor is 
proposed to occur between 10am and 11pm. Condition 17 can be modified to regulate the 
sale and consumption of liquor to these hours associated with the two food and drinks 
premises. The modification of this condition will also provide greater clarity to the purpose of 
the permit as there is no longer a convenience shop within the development. It is also noted 
existing Condition 31 (proposed Condition 39) makes reference to a convenience shop; it 
would be practical for this condition to be updated also to insert reference to the restaurant 
instead of the convenience shop use.  
 

90. Both Council’s Community Amenity Unit and Social Planning Unit have raised no concern 
with the proposed hours for the service of alcohol. Council’s Social Planning Unit in particular 
commented that the proposed hours are typical of venues within proximity.  
 

91. Current and proposed licenced premises policy in accordance with clause 22.09 and 
Council’s Draft Licenced Premises Policy (Amendment C209) specify a closing time for the 
sale and consumption of liquor of 1am and 11pm respectively for venues in the Commercial 
1 Zone within 30 metres of residentially zoned land. Tenancy 1 (Café) and the majority of 
Tenancy 4 (Restaurant) comply with both the existing and proposed policy.  
 

92. With respect to the part of Tenancy 4 (Restaurant) located partly in the Neighbourhood 
Residential Zone, policy in accordance with clause 22.09 and Council’s Draft Licenced 
Premises Policy (Amendment C209) specify a closing time for the sale and consumption of 
liquor of 11pm and 8pm respectively for venues in a Residential Zone, unless the responsible 
authority is satisfied that the use will not adversely affect the amenity of the area.  
 

93. The sale and consumption of liquor past 8pm on all days in association with Tenancy 4 
(Restaurant) therefore requires demonstration that the amenity of the area would not be 
adversely affected against the requirements of the proposed policy (this is also discussed 
further under the headings of Noise and Noise and Amenity Action Plan).  
 

94. While the proposed policy discourages new licenced premises in Residential Zones trading 
past 8pm it is considered that the subject site is not a typical residentially zoned property with 
a commercial operation. The site is split across two zones with the rear portion in the 
Neighbourhood Residential Zone. Tenancy 4 (Restaurant) is primarily located in the 
Commercial 1 Zone with the primary frontage oriented to face Gertrude Street. The site is not 
located in a predominately residential area where earlier closing times would be expected.  
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95. With regard to the location of the two approved food and drinks premises, the hours are 
considered appropriate. The site is within the Gertrude Street Neighbourhood Activity Centre 
and within proximity to the Smith Street Major Activity Centre and Brunswick Street Major 
Activity Centre. It is considered that the sale and consumption of liquor would have limited 
opportunity to cause undue detriment to the surrounding properties, with particular regard to 
the residential properties located to the immediate south, for the following reasons: 

 
(a) There are no operable windows along the George Street frontage;  
(b) Activity is wholly contained inside the premises;  
(c) The nature of the restaurant use associated primarily with the service of food; and 
(d) The door opening onto George Street can be restricted to staff use.  
  

96. If a permit were to issue Condition 17 is recommended to be updated to reflect the modified 
hours applied for. 

 
Clause 22.09-3.3 Patron Numbers 

 
97. Tenancy 1 (Café) is proposed to have 120 patrons and 120 seats and Tenancy 4 

(Restaurant) is proposed to have 266 patrons and 266 seats. At the consultation forum and 
in response to the objections received, the applicant has advised that they would be willing to 
reduce the number of patrons to 90 for Tenancy 1 (Café) and 190 for Tenancy 4 
(Restaurant). 
 

98. The sale and consumption of liquor is in association with a café and restaurant use, and as 
such the focus is on the consumption of food and not alcohol. It is noted that the applicant is 
proposing for all patrons to be provided with seating (as shown on the submitted plans and 
Page 8 of the submitted NAAP). This is well in excess of the requirement to provide seating 
to at least 75% of patrons, which is required for uses operating under a ‘Café and Restaurant 
Liquor Licence’.  
 

99. Council’s Social Planning Unit was supportive of the proposed patron numbers as proposed 
(120 and 266) due to seating provided for 100% of the patrons to be accommodated, even 
with regard to Council’s Draft Licenced Premises Policy (Amendment C209) which directs 
venues with over 200 patrons to be in Core Entertainment Precincts, of which Gertrude 
Street is not one. A detailed assessment of this has been provided in the referral attached to 
this report.  
 

100. With regard to the above and the proposed reduction in patron numbers by the applicant it is 
considered appropriate for the patron numbers to be reduced as this would ensure 
compliance with Council’s Draft Licenced Premises Policy (Amendment C209). Whilst 
combined the patrons would be over 200 it is noted that the two food and drinks premises 
could apply for a liquor licences separately once occupied, as they are separate entities and 
should not be assessed as one venue but rather two venues of different natures (Café and 
restaurant) within the same building. 
 

101. Council’s Social Planning Unit did note that it is not clear if the design of the internal layout 
has adequately catered for the proposed internal infrastructure and ease of movement by 
patrons. It can therefore form a condition of permit that the internal layout, including seating 
for all patrons, be shown on the plans. 
 

102. Given the nature of the use with a primary food focus and 100% of patrons provided with 
seating, it is considered that the number of patrons will be manageable on site and not 
adversely affect the amenity of the surrounding area. If a permit were to issue, a new 
condition should be included to require the patron numbers to accord with the proposed 
reduction and to also amend the plan to reference the reduced numbers.  

 
Clause 22.09-3.4 Noise 
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103. The submission prepared by the applicant outlines that no live entertainment is proposed, 
nor is a dance floor or stage area. Whilst previously outlined a condition is recommended for 
the internal layout to be shown (which would in turn regulate the layout as shown on future 
plans).  
 

104. It is considered a condition may be included on any permit issued to ensure that no live 
entertainment is undertaken on the premises, such as the following: 
 
No amplified music may be played, with the exception of background music, to the 
satisfaction of the Responsible Authority. 
 

105. A condition such as this will remove any ambiguity from the type and level of music allowed 
to be played for the two food and drinks premises and provide greater certainty for 
surrounding residents.  
 

106. It is also noted that existing Condition 18 of the planning permit requires the following: 
 

The amenity of the area must not be detrimentally affected by the use or development, 
including through: 

 
(a) the transport of materials, goods or commodities to or from land; 
(b) the appearance of any buildings, works or materials; 
(c) the emission of noise, artificial light, vibration, smell, fumes, smoke, vapour, steam, soot, 

ash, dust, waste water, waste products, grit or oil, or 
(d) the presence of vermin. 

 

107. This condition is a mechanism to ensure the ongoing amenity of the surrounding area is 
protected. If verified amenity issues around noise occur then corrective works can be 
required by the responsible authority to ensure they are resolved and amenity restored. The 
condition would apply to the use of the two approved food and drinks premises.  
 

108. Condition 20 requires compliance with the State Environment Protection Policy – Control of 
Noise from Commerce, Industry and Trade (SEPP N-1). It is noted that the planning permit 
does not require the uses to comply with the State Environment Protection Policy – Control 
of Music Noise from Public Premises (SEPP N-2). This can be inserted as an additional 
condition of permit.  
 

109. It is noted that compliance with both SEPP N-1 and SEPP N-2 is required as part of the 
endorsed Acoustic Report. In accordance with existing Condition 7 the provisions, 
recommendations and requirements of the endorsed Acoustic Report must be implemented 
and complied with to the satisfaction of the Responsible Authority. It is still recommended 
that a condition be implemented on the permit to ensure compliance with SEPP N-2 to 
ensure greater transparency with the permit requirements.  
 

110. No specific acoustic report was required as part of this application due to the venues being 
fully enclosed without any outdoor seating. An acoustic report for the initial application has 
been submitted and endorsed that makes recommendations regarding noise impacts 
resulting from the proposed uses and development to the surrounding properties. The use of 
the ground floor as commercial tenancies has already been considered and approved.  
 

111. With the inclusion of the recommended conditions it is considered that the proposal provides 
an adequate response to the Commercial 1 Zone and Neighbourhood Residential Zone, 
adjoining residential land uses and location in a Neighbourhood Activity Centre.  

 
Clause 22.09-3.5 – Car Parking  
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112. A car parking reduction was considered as part of the original development application that 
allowed the use and development of the land in accordance with Planning Permit 
PLN14/0419, presently under construction. The development will continue to provide 1 car 
parking space to Tenancy 1 (Café) and two car parking spaces to the larger food and drinks 
premises, Tenancy 4 (Restaurant) in accordance with the VCAT order. These car parking 
spaces are located on both basement levels and noted as C19, C1 and C2.   
 

113. There are no implications or changes to the as-approved car parking layout. There is no 
evidence that the sale and consumption of liquor will result in an increased demand for car 
parking with regard to the service of alcohol being in association with food and the proposal 
being ancillary and complementary to the food focus of the two approved food and drinks 
premises.  
 

114. Furthermore, there is convenient access to the site by alternative transport modes, as well as 
the availability of time restricted on-street parking in the surrounding area. Tram services are 
easily accessible from Gertrude Street, Brunswick Street and Victoria Parade. Parliament 
Railway Station is accessible by walking (15 minutes). The site also has good access to 
shops, supermarkets, businesses, essential facilities and amenities. 

 
Clause 22.09-3.6 Noise and Amenity Action Plan 
 

115. Clause 22.09-3.6 notes that all licenced premises should comply with a detailed Noise and 
Amenity Action Plan (NAAP). As part of this application a NAAP has been submitted, it is 
noted Council’s Draft Licenced Premises Policy (Amendment C209) states the requirement 
for a NAAP does not apply to a permit application for a café or restaurant due to the low 
impact nature of the use. The provision of a NAAP in this instance goes beyond what 
Amendment C209 recommends and if introduced, requires.  
 

116. A NAAP is considered to be satisfactory in mitigating negative anti-social behaviours 
associated with the venue. The NAAP, if endorsed, becomes a legal document that can be 
enforced if the use operates outside of the parameters stated within the NAAP. A NAAP will 
create certainty with the operation of the venue including key aspects that could impact on 
the surrounds including complaints handling.    
 

117. Many of the requirements of Clause 22.09-3.6 of the Scheme in relation to the provision of a 
NAAP are addressed in other sections of this report. The provisions within the submitted 
NAAP are considered appropriate to manage the operation of the premises without causing 
undue detriment to the amenity of the surrounding area. Measures to minimise amenity 
impacts of the proposal as indicated in the NAAP that are not addressed elsewhere in this 
report include:  

 
(a) Complaints associated with the site activities shall be recorded in a Noise Complaint 

Register which is to be reviewed by management to determine if any consistent 
complaints are received and to address them. Management will also contact the 
complainant to advise what actions were undertaken to address the complaint. 

(b) All front of house staff and duty managers will be required to obtain and maintain a 

Responsible Service of Alcohol Certificate.  
(c) The premises will serve liquor between 10am and 11pm daily with seating provided for 

all patrons during these hours.  
  

118. A Waste Management Plan has been prepared and endorsed in accordance with Condition 8 
of the planning permit. It is considered that the existing Waste Management Plan adequately 
covers the waste management procedures for the two approved food and drinks premises 
and the sale and consumption of liquor would not significantly alter the document. A 
condition can be implemented on the permit to ensure the emptying of bottles and cans into 
bins only occurs between 7am and 10pm on any day. 
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119. To ensure the venue is managed in accordance with the specifications contained in the 
NAAP, the NAAP can be endorsed by way of planning permit condition, on any permit 
issued. There are a number of errors contained within the NAAP that could also be corrected 
through the implementation of the condition. The following conditions are recommended 
should an amended permit be issued: 

 

Before the commencement of the sale and consumption of liquor, an amended Noise and 

Amenity Action Plan to the satisfaction of the Responsible Authority must be submitted to 

and approved by the Responsible Authority. When approved, the amended noise and 

amenity action plan will be endorsed and will form part of this permit. The amended noise 

and amenity and action plan must be generally in accordance with the noise and amenity 

action plan advertised, but modified to include (or show, or address):  

(d) Include the operating hours consistent with Condition 17.  

(e) Remove reference to two restaurant tenancies and correctly reference two food and 
drinks premises: Tenancy 1 (Café) and Tenancy 4 (Restaurant). 

 
(f) Floor plan in the appendix consistent with the floor plan required pursuant to Condition 

1.  
 

The provisions recommendation and requirements of the endorsed noise and amenity action 
plan must be implemented and complied with to the satisfaction of the Responsible Authority.  

 
120. The NAAP may be required by way of condition in which case each tenancy will required to 

operate in accordance with the NAAP at all times. 
 

121. In addition to these measures, Council’s Community Amenity Unit and Victoria Police are 
charged with ensuring these venues operate in an appropriate manner. Victoria Police 
generally focus on patron behaviour on the street and Council’s Community Amenity Unit 
generally deals with issues of noise from within premises. 
 

122. The endorsed and proposed plans currently show a footpath trading area along the Gertrude 
and George Street frontages. It is noted that this is indicative only and does not form part of 
the planning approval. The approval of these trading areas is not part of the planning process 
and governed by Council’s Community Amenity Unit.  
 

123. It is noted that Council’s Footpath Trading Policy requires a minimum width between the 
building and trading area be provided to ensure a walkway is clear and free of obstructions 
for pedestrians. This is the responsibility of Council’s Community Amenity Unit to enforce and 
ensure all footpath trading areas provide the appropriate clearances. Nevertheless, these 
considerations fall outside of the planning permit process which deals only with liquor 
licencing within Title boundaries.  
 

124. Council’s General Local Law governs matters relating to noise, obstructions and littering of 
public land and it is considered unreasonable for the subject premises to govern these 
matters in relation to the footpath trading areas, wider neighbourhood and residential areas.   
 

125. Based on the above, the proposed sale and consumption of liquor from Tenancy 1 (Café) 
and Tenancy 4 (Restaurant) is considered appropriate without causing unreasonable 
amenity impacts on the surrounding neighbourhood. 

 
Cumulative impact 

 
126. An assessment criteria contained at clause 52.27 not covered above is the cumulative 

impact of existing licensed premises and the proposed licensed premises on the amenity of 
the surrounding area. It is acknowledged that the mix of licensed premises in an area can 
influence potential cumulative impacts.  
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127. These cumulative impacts can be both positive and negative. For instance, areas with a 

range of licensed venues (small bars, large hotels, and restaurants) can create vibrant 
commercial areas with fewer impacts, whereas areas with many large scale bars and 
nightclubs within proximity of each other could potentially result in more negative impacts to 
the immediate neighbourhood accumulatively. 
 

128. The “Corner Hotel” decision (Swancom Pty Ltd T/as Corner Hotel v Yarra City Council & Ors) 
provides an assessment methodology for considering applications that may result in 
cumulative impact. The decision also acknowledges that depending on the nature of the use 
(i.e. premise type, patron numbers and operating hours) the required level of assessment will 
vary.  
 

129. Based on this decision, Council has developed an assessment tool to determine the 
likelihood of cumulative impact occurring as a result of a proposal based on risk factors 
associated with the type, size and closing hours of the premises, to help determine what 
level of assessment is appropriate.   
 

Type of Premise Risk Factor Premises Trigger 

Café / Restaurant 0 Tenancy 1 (Café) and Tenancy 4 (Restaurant) 

Bar / Restaurant / Café  1  

Bar 3  

Hotel / Tavern 3  

Night Club 3  

Place of Assembly 2  

   

Size of Premise Risk Factor Risk Factor 

0 – 49 patrons 0  

50 – 99 patrons 1  

100 – 199 patrons 2 Tenancy 1 (Café) 

200+ 3 Tenancy 4 (Restaurant) 

   

Closing hours Risk factor Risk factor 

11pm 0 Tenancy 1 (Café) and Tenancy 4 (Restaurant) 

12am 1  

1am 2  

2am 3  

3am 3  

After 3am 4  

 
130. Applying the matrix of risk to the proposal, a reasonable consideration would suggest a score 

of 1-3 would be no risk, higher than 3 would be a potential risk.  
 
131. In this instance Tenancy 1 (Café) achieves a maximum score of 2 and Tenancy 4 

(Restaurant) achieves a maximum score of 3. Assessed together both tenancies would still 
achieve a maximum score of 3. Therefore the venues would be considered to be of no risk 
and as such, a cumulative impact assessment is not warranted.  
 

132. With regard to the reduction in patron numbers as proposed by the applicant it is noted that 
the score generated from applying the matrix of risk would result in Tenancy 1 (Café) 
achieving a maximum score of 1 and Tenancy 4 (Restaurant) achieving a maximum score of 
2. Assessed together both tenancies would still achieve a maximum score of 3 again being 
venues of no risk. 

 
Objector Concerns 
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Off-site amenity impacts (noise, smells, traffic, anti-social behaviour). 

 
133. This concern has been discussed at paragraphs 72 – 75, 92 – 95, 103 – 111 and 115 – 125 

of this report. 
 
Non-compliance with local policy and proposed C209. 

 
134. This concern has been discussed throughout the report, where relevant. 

   
Concern with the liquor licence regarding the Restaurant: 
 

135. Patron numbers: (Paragraphs 97 – 102) 
 

136. Residential zone interface: (Paragraphs 80 – 87) 
 

137. Exit routes along George Street: (Paragraphs 82 – 84)  
 

138. Music noise: (Paragraphs 103 – 111) 
 

Car parking and traffic 
 

139. This concern has been discussed at paragraphs 112 - 114 of this report. 
 

Other Matters 
 
140. If an amended permit were to issue, the following it noted: 

 
(a) The permit preamble would be required to be updated to acknowledge the inclusion of 

the sale and consumption of liquor (café and restaurant licence). 
 

(b) Conditional changes to the plan will be required. As plans to meet the current Condition 
1 requirements as shown on Planning Permit PLN14/0419 have been endorsed on 12 
April 2015 it is recommended that existing Condition 1 be deleted and replaced with a 
new Condition 1 that will require the changes to the ground floor plan prior to the 
commencement.  

 
(c) A number of conditions are recommended to be inserted which would require the 

renumbering of the subsequent permit conditions. It is noted that the overall the 
existing permit contains 31 conditions; the recommended conditions would result in a 
total of 39 conditions.  

 
Conclusion 

 
141. The proposal, subject to conditions outlined in the recommendation below, is an acceptable 

planning outcome that demonstrates compliance with the relevant Council policies.  Based 
on the above report, the proposal complies with the relevant Planning Scheme provisions 
and planning policy and is therefore supported. 

 
 

RECOMMENDATION 
 

That a Notice of Decision to Grant an Amended Planning Permit PLN14/0419 be issued to allow for 
the sale and consumption of liquor associated with two approved food and drinks premises 
(Tenancy 1 (Cafe - 90 patrons) & Tenancy 4 (Restaurant - 190 patrons))  between 10AM and 
11PM, seven days a week, and subsequent changes to the permit preamble, endorsed plans and 
Condition 17, at 166-182 Gertrude Street, Fitzroy, in accordance with the decision plans and 
subject to the following conditions: 
 
Preamble (amended) 
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Demolition of the existing building to allow for the use and development of the land for a 
five-storey building (plus two basement carparks) with two ground floor shops, two food 
and drinks premises, including the sale and consumption of liquor (Café and restaurant 
licence), with 26 dwellings, reduction in associated car parking requirements and waiver of 
loading bay requirement in accordance with endorsed plans. 

 
Conditions (amended or new conditions in bold) 

 

1. Before the commencement of the sale and consumption of liquor, an amended Ground 

Floor Plan to the satisfaction of the Responsible Authority must be submitted to and 

approved by the Responsible Authority. When approved, the plan will be endorsed and 

will then form part of the permit. The plans must be drawn to scale with dimensions 

and three copies must be provided. The plans must be generally in accordance with 

the decision plans, but modified to show:   

(a) Internal layout of the two food and drinks premises.  

(b) Seating for 100% of patrons within both tenancies and no more than 90 patrons 

within Tenancy 1 (café) and 190 patrons within Tenancy 4 (Restaurant). 

(c) Notation indicating that the entrance to George Street from the south eastern 

door of the restaurant is to be used as a service entry only.  

2. The use and development (including the sale and consumption of liquor) as shown on 

the endorsed plans must not be altered (unless the Yarra Planning Scheme specifies 

that a permit is not required) without the prior written consent of the Responsible 

Authority. 

3. As part of the ongoing consultant team, JacksonClementsBurrows or an architectural firm to 

the satisfaction of the Responsible Authority must be engaged to: 

(a) Oversee design and construction of the development. 

(b) Ensure the design quality and appearance of the development is realised as shown in 

the endorsed plans or otherwise to the satisfaction of the Responsible Authority. 

4. Before the development commences, an amended Sustainable Management Plan to the 

satisfaction of the Responsible Authority must be submitted to and approved by the 

Responsible Authority. When approved, the amended Sustainable Management Plan will be 

endorsed and will form part of this permit. The amended Sustainable Management Plan must 

be generally in accordance with the Sustainable Management Plan prepared by SBE and 

dated 19 June 2014, but modified to include or show: 

(a) Inclusion of a daylight modelling report that confirms that the proposed dwellings are 

designed to achieve appropriate daylight outcomes. 

(b) Confirmation that the development will achieve least 10 per cent or half a star 

(whichever is greater) above BCA minimum standards. 

(c) Incorporation where viable, high efficiency gas instantaneous or gas boosted 

centralised system including a solar preheat collectors with a minimum of 45% 

contribution to annual energy requirements. 

(d) Individual water maters installed to apartments. 

(e) ***DELETED***. 
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(f) Confirmation the air condition system efficiency is to be within one star of the highest 

available or equivalent COP/EER. 

(g) Provision of cycling end of trip facilities (shower) within the disabled toilet at ground 

floor level. 

5. The provisions, recommendations and requirements of the endorsed Sustainable 

Management Plan must be implemented and complied with to the satisfaction of the 

Responsible Authority. 

6. Before the use and development commences, an Acoustic Report to the satisfaction of the 

Responsible Authority must be prepared by a suitably qualified acoustic engineer and must 

be submitted to and approved by the Responsible Authority. When approved, the Acoustic 

Report will be endorsed and will form part of this permit. The Acoustic Report must assess 

the following: 

(a) Noise impact resulting from the proposed use and development to the surrounding 

properties. 

(b) Noise impacts from the surrounding non-residential uses (vehicles, trams, commercial 

premises and live-music entertainment venues) to the proposed use and development. 

The acoustic report must make recommendations to limit the noise impacts in accordance 

with the State Environment Protection Policy (Control of noise from industry, commerce and 

trade) No. N-1 (SEPP N-1), State Environment Protection Policy (Control of music noise from 

public premises) No. N-2 (SEPP N-2) or any other requirement to the satisfaction of the 

Responsible Authority.  

7. The provisions, recommendations and requirements of the endorsed Acoustic Report must 

be implemented and complied with to the satisfaction of the Responsible Authority. 

8. Before the development commences, an amended Waste Management Plan to the 

satisfaction of the Responsible Authority must be submitted to and approved by the 

Responsible Authority. When approved, the amended Waste Management Plan will be 

endorsed and will form part of this permit. The amended Waste Management Plan must be 

generally in accordance with the Waste Management Plan prepared by Leigh Design and 

dated 4 June 2014, but modified to include: 

(a) The altered waste collection procedures as shown in the sketch plans submitted on 17 

November 2014. In the event that the proposed loading zone is not approved by 

Council, the Waste Management Plan must be amended to provide an alternative pick-

up location to the satisfaction of the Responsible Authority.   

9. The provisions, recommendations and requirements of the endorsed Waste Management 

Plan must be implemented and complied with to the satisfaction of the Responsible Authority.  

10. Before the development commences, an amended Landscape Plan to the satisfaction of the 

Responsible Authority must be submitted to and approved by the Responsible Authority. 

When approved, the amended Landscape Plan will be endorsed and will form part of this 

permit. The amended Landscape Plan must be generally in accordance with the Landscape 

Plan prepared by Urban Commons and dated 21 July 2014, but modified to include (or 

show): 

(a) Further details regarding the planting adjacent to the corridor windows and the 

practicality of providing edible plants. 
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11. Before the building is occupied, or by such later date as approved in writing by the 

Responsible Authority, the landscaping works shown on the endorsed Landscape Plan must 

be carried out and completed to the satisfaction of the Responsible Authority. The 

landscaping shown on the endorsed Landscape Plan must be maintained by: 

(a) Implementing and complying with the provisions, recommendations and requirements 

of the endorsed Landscape Plan. 

(b) Not using the areas set aside on the endorsed Landscape Plan for landscaping for any 

other purpose. 

(c) Replacing any dead, diseased, dying or damaged plants 

to the satisfaction of the Responsible Authority. 

12. Before the building is occupied, or by such later date as approved in writing by the 

Responsible Authority, external lighting capable of illuminating access to the basement car 

park and pedestrian entries must be provided. Lighting must be located, directed, shielded 

and of limited intensity to the satisfaction of the Responsible Authority. 

13. Before the development is occupied, or by such later date as approved in writing by the 

Responsible Authority, all screening and other measures to prevent overlooking as shown on 

the endorsed plans must be installed to the satisfaction of the Responsible Authority. Once 

installed the screening and other measures must be maintained to the satisfaction of the 

Responsible Authority. 

14. Before the building is occupied, or by such later date as approved in writing by the 

Responsible Authority, all new on-boundary walls must be cleaned and finished to the 

satisfaction of the Responsible Authority. 

15. Finished floor levels shown on the endorsed plans must not be altered or modified without the 

prior written consent of the Responsible Authority. 

16. All buildings and works must be maintained in good order and appearance to the satisfaction 

of the Responsible Authority. 

17. Except with the prior written consent of the Responsible Authority, the sale and 

consumption of liquor from Tenancy 1 (Café) and Tenancy 4 (Restaurant) may only 

occur between 10am and 11pm, seven days per week. 

18. No more than 90 patrons are permitted within Tenancy 1 (café) and 190 patrons within 

Tenancy 4 (Restaurant) at any time liquor is being sold or consumed. 

19. Before the commencement of the sale and consumption of liquor, an amended Noise 

and Amenity Action Plan to the satisfaction of the Responsible Authority must be 

submitted to and approved by the Responsible Authority. When approved, the 

amended noise and amenity action plan will be endorsed and will form part of this 

permit. The amended noise and amenity and action plan must be generally in 

accordance with the noise and amenity action plan advertised, but modified to include 

(or show, or address):  

(a) Include the operating hours consistent with Condition 17.  

(b) Remove reference to two ‘restaurant’ tenancies and correctly reference two food 

and drinks premises: Tenancy 1 (Café) and Tenancy 4 (Restaurant). 

(c) Floor plan in the appendix consistent with the floor plan required pursuant to 

Condition 1.  
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(d) To include details of deliveries and collections for both premises between 7am 

and 10pm on any day only.  

20. The provisions recommendation and requirements of the endorsed Noise and Amenity 

Action Plan must be implemented and complied with to the satisfaction of the 

Responsible Authority. 

21. Before the commencement of the sale and consumption of liquor, the applicant must, 

to the satisfaction of the Responsible Authority, display a sign at the exit of the 

licensed premises advising patrons to respect the amenity of adjacent residential 

areas and to leave in a quiet and orderly manner.  

22. The amenity of the area must not be detrimentally affected by the use or development, 

including through: 

(a) The transport of materials, goods or commodities to or from land. 

(b) The appearance of any buildings, works or materials. 

(c) The emission of noise, artificial light, vibration, smell, fumes, smoke, vapour, steam, 

soot, ash, dust, waste water, waste products, grit or oil. 

(d) The presence of vermin. 

All to the satisfaction of the Responsible Authority. 

23. Except with the prior written consent of the Responsible Authority, delivery and collection of 

goods to and from the land may only be conducted between 9am and 10pm on any day.  

24. Emptying of bottles and cans into bins may only occur between 7am and 10pm on any 

day. 

25. The use and development must comply at all times with the State Environment Protection 

Policy – Control of Noise from Commerce, Industry and Trade (SEPP N-1). 

26. The use must comply at all times with the State Environment Protection Policy – 

Control of Music Noise from Public Premises (SEPP N-2). 

27. Except with the prior written consent of the Responsible Authority, speakers external 

to the building must not be erected or used. 

28. No amplified music may be played, with the exception of background music, to the 

satisfaction of the Responsible Authority. 

29. All pipes, fixtures, fittings and vents servicing any building on the land must be concealed in 

service ducts or otherwise hidden from view to the satisfaction of the Responsible Authority. 

30. Car parking allocated at the following rates:  

(a) Dwellings – 33 car spaces. 

(b) Residential visitors – 4 car spaces. 

(c) Food and drink premises – 3 car spaces. 

31. Before the building is occupied, or by such later date as approved in writing by the 

Responsible Authority, the areas set aside on the endorsed plans for the car parking spaces, 

access lanes, driveways and associated works must be: 

(a) Constructed and available for use in accordance with the endorsed plans. 
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(b) Formed to such levels and drained so that they can be used in accordance with the 

endorsed plans. 

(c) Treated with an all-weather seal or some other durable surface. 

(d) Line-marked or provided with some adequate means of showing the car parking 

spaces. 

All to the satisfaction of the Responsible Authority. 

32. Before the building is occupied, or by such later date as approved in writing by the 

Responsible Authority, the new vehicle crossings must be constructed: 

(a) In accordance with any requirements or conditions imposed by Council. 

(b) At the permit holder's cost. 

All to the satisfaction of the Responsible Authority. 

33. Before the building is occupied, or by such later date as approved in writing by the 

Responsible Authority, any redundant vehicular crossing must be demolished and re-instated 

as standard footpath and kerb and channel at the permit holder's cost and to the satisfaction 

of the Responsible Authority. 

34. Before the building is occupied, or by such later date as approved in writing by the 

Responsible Authority, any damage to Council infrastructure resulting from the development 

must be reinstated at the permit holder's cost and to the satisfaction of the Responsible 

Authority.  

35. Except with the prior written consent of the Responsible Authority, Council assets must not 

be altered in any way. 

36. Before the building is occupied, or by such later date as approved in writing by the 

Responsible Authority, ten (10) bike racks must be installed at the permit holder’s cost and in 

a location and manner to the satisfaction of the Responsible Authority. 

37. Before the development commences, a Construction Management Plan to the satisfaction of 

the Responsible Authority must be submitted to and approved by the Responsible Authority. 

When approved, the plan will be endorsed and will form part of this permit. The plan must 

provide for: 

(a) A pre-conditions survey (dilapidation report) of the land and all adjacent Council roads 

frontages and nearby road infrastructure. 

(b) Works necessary to protect road and other infrastructure. 

(c) Remediation of any damage to road and other infrastructure.  

(d) Containment of dust, dirt and mud within the land and method and frequency of clean 

up procedures to prevent the accumulation of dust, dirt and mud outside the land. 

(e) Facilities for vehicle washing, which must be located on the land. 

(f) The location of loading zones, site sheds, materials, cranes and crane/hoisting zones, 

gantries and any other construction related items or equipment to be located in any 

street. 

(g) Site security. 

(h) Management of any environmental hazards including, but not limited to:  
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(i) contaminated soil; 

(ii) materials and waste;  

(iii) dust;  

(iv) stormwater contamination from run-off and wash-waters;  

(v) sediment from the land on roads;  

(vi) washing of concrete trucks and other vehicles and machinery; and 

(vii) spillage from refuelling cranes and other vehicles and machinery. 

(i) The construction program. 

(j) Preferred arrangements for trucks delivering to the land, including delivery and 

unloading points and expected duration and frequency. 

(k) Parking facilities for construction workers. 

(l) Measures to ensure that all work on the land will be carried out in accordance with the 

Construction Management Plan. 

(m) An outline of requests to occupy public footpaths or roads, or anticipated disruptions to 

local services.  

(n) An emergency contact that is available for 24 hours per day for residents and the 

Responsible Authority in the event of relevant queries or problems experienced.  

(o) The provision of a traffic management plan to comply with provisions of AS 1742.3-

2002 Manual of uniform traffic control devices - Part 3: Traffic control devices for works 

on roads.  

(p) A Noise and Vibration Management Plan showing methods to minimise noise and 

vibration impacts on nearby properties and to demonstrate compliance with Noise 

Control Guideline 12 for Construction (Publication 1254) as issued by the Environment 

Protection Authority in October 2008.  The Noise and Vibration Management Plan must 

be prepared to the satisfaction of the Responsible Authority.  In preparing the Noise 

and Vibration Management Plan, consideration must be given to:  

(i) using lower noise work practice and equipment; 

(ii) the suitability of the land for the use of an electric crane;  

(iii) silencing all mechanical plant by the best practical means using current 

technology;  

(iv) fitting pneumatic tools with an effective silencer; 

(v) other relevant considerations; and 

During the construction: 

(q) Any stormwater discharged into the stormwater drainage system must be in compliance 

with Environment Protection Authority guidelines; 

(r) Stormwater drainage system protection measures must be installed as required to 

ensure that no solid waste, sediment, sand, soil, clay or stones from the land enters the 

stormwater drainage system; 

(s) Vehicle borne material must not accumulate on the roads abutting the land; 
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(t) The cleaning of machinery and equipment must take place on the land and not on 

adjacent footpaths or roads; and 

(u) all litter (including items such as cement bags, food packaging and plastic strapping) 

must be disposed of responsibly. 

38. Except with the prior written consent of the Responsible Authority, demolition or construction 

works must not be carried out:  

(a) Monday to Friday (excluding public holidays) before 7 am or after 6 pm;  

(b) Saturdays and public holidays (other than ANZAC Day, Christmas Day and Good 

Friday) before 9 am or after 3 pm; or 

(c) Sundays, ANZAC Day, Christmas Day and Good Friday at any time. 

39. This permit will expire if:  

(a) the development is not commenced within two years of the date of this permit; or  

(b) the development is not completed within four years of the date of this permit.  

(c) the dwelling and restaurant uses are not commenced within five years of the date 

of this permit. 

(d) the sale and consumption of liquor is not commenced within five years of the 

date of this permit. 

The Responsible Authority may extend the periods referred to if a request is made in writing before 
the permit expires or within six months afterwards for commencement or within twelve months 
afterwards for completion. 
 
 

 
CONTACT OFFICER: Michelle King 
TITLE: Senior Statutory Planner 
TEL: 9205 5333 
 
  
Attachments 
1  ATTACHMENT 1 - Site plan 166-182 Gertrude St  
2  PLN14/0419.02 - 166-182 Gertrude Street Fitzroy - Red Line Plan  
3  PLN14/0419.02 - 166 - 182 Gertrude Street Fitzroy - Noise and Amenity Action Plan  
4  PLN14/0419.02 - 166-182 Gertrude Street, Fitzroy - Compliance Referral Response  
5  PLN14/0419.02 - 166-182 Gertrude Street, Fitzroy - Social Planning Referral Response  
6  Sweetnam v Yarra CC (Correction) [2015] VCAT 1000  
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SUBJECT LAND: 166-182 Gertrude Street, FItzroy 
 

 
 

 
 

North 
 
 

Subject Site 
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TO: Michelle King 

cc:  

FROM: Steve Alexander 

DATE: 21/08/17 

APPLICATION: PLN 14/0419.02 

SUBJECT:    Amenity Enforcement Referral 

 
Dear Michelle, 
 
 
Thank you for your referral dated 16 August 2017 in relation to 166-182 Gertrude St, Fitzroy. 
 
I note this is application is for consumption of liquor (restaurant and café licence) associated with 
two tenancies. 
 
Considering the hours being proposed are between 10am – 11pm seven days a week and the use 
being café (120 patrons) and restaurant (266 patrons) the Compliance branch does not have any 
concern with the proposed sale and consumption of liquor. 
 
Should you wish to discuss the application further, please feel free to contact me on 9205-5166. 
 
 
 
Regards, 

 
Steve Alexander 
Coordinator – Civic Compliance 
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TO:             Michelle King, Senior Statutory Planner  

FROM:         Erika Russell, Senior Planner (Community Health and Safety)   

DATE:   22 September 2017  

ADDRESS:   166-182 Gertrude Street, Fitzroy  

APPLICATION NO: PLN14/0419.02  

DESCRIPTION:  S72 amendment to allow for the sale and consumption of liquor associated 

with two approved food and drinks premises (tenancy 1 (cafe - 120 patrons) 

& tenancy 4 (restaurant - 266 patrons)) between 10am and 11pm, seven 

days a week, and subsequent changes to the permit preamble, endorsed 

plans and condition 17 

 
Social Policy and Research has been requested to make comments on the proposal from a social 
planning perspective in regards to the following matters: 
 

 The proposed sale and consumption of alcohol (on site) associated with a restaurant and 
café use with regard to the number of patrons, location and proposed hours.  

 Any foreseeable negative cumulative impacts as a result of this liquor licence.  
 

PROPOSAL 

Key aspects of the site and proposal include: 

 The site is located partly within the Commercial 1 Zone (C1Z) and partly within the 

Neighbourhood Residential Zone (NRZ1). 

 The tenancies subject to the amendment (1 and 4) are located on the ground floor of a 

Mixed Use development that is currently under construction as part of a five storey 

development. The remaining two tenancies at ground floor are identified on endorsed plans 

as shops, and the development includes 26 dwellings at the upper levels.  

 The proposal includes the sale and consumption of alcohol 7 days a week in association 

with a café with 120 patrons (tenancy 1) and restaurant with 266 patrons (tenancy 4) 

between 10am and 11pm. Both the café and restaurant propose 100% of seating for all 

patrons. Access to each is from Gertrude Street, however part of the restaurant is within the 

NRZ1. 

 The café is identified as being 117sqm in size and the restaurant is 303sqm. These areas 

relate to entire areas to be used (e.g. kitchen, tables), however the layout is not shown on 

the plans. 
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COMMENTS  

 A Restaurants and Café licence requires the predominant activity, at all times, to be the 

preparation and serving of meals for consumption on the premises. It also requires tables 

and chairs to be available for at least 75 per cent of patrons attending the premises at any 

one time. It is clear that both the café and restaurant will meet the seating requirements. 

However it is not clear whether the proposed number of patrons can be adequately 

accommodated in each area to ensure appropriate ease of movement by patrons once the 

supporting infrastructure such as the kitchens and serving areas are in place. 

 Having 100% seating for the proposed patrons is an excellent outcome for the site given 

the large number of patrons proposed, and therefore confirmation should be sought from 

the applicant that seating for all patrons can be accommodated once the supporting 

infrastructure is in place. This is important given that the 100% seating offsets potential 

impacts and also gives justification for the large number of patrons in this area (discussed 

further below). The 100% seating should also be included as a condition on any amended 

planning permit issued, and the licence type should also be clearly stated (restaurant and 

café) to ensure it is clear in the event that they apply for changes in the future (change of 

licence type is a planning permit trigger).  

 The proposed hours are considered acceptable give the location of the site and similar 

hours of nearby venues.  

 In terms of the patron numbers, as indicated above, this is perhaps the most significant 

consideration (particularly for the restaurant), given the recent (15 August 2017) adoption of 

Council’s revised licensed premises policy (clause 22.09) as part of Amendment C209 to 

the Yarra Planning Scheme.  The adopted policy (meaning it is a seriously entertained 

document that should be considered where relevant) identifies Core Entertainment 

Precincts which are identified as the preferred locations for larger venues with over 200 

patrons.  

 The specification of over 200 patrons is based on Practice Note 61 titled Licensed 

premises: Assessing cumulative impact (June 2015) which states that licensed premises 

with a patron capacity of over 200 people may pose a greater risk of alcohol-related harm 

and result in a negative cumulative impact.  

 Of note, Gertrude Street is not included as a Core Entertainment Precinct (but was 

originally proposed). Johnston Street was also removed from being designated as a Core 

Entertainment Precinct, leaving the five Major Activity Centres only.   

 The panel report for Amendment C209 made a strong recommendation to remove Gertrude 

Street primarily due to its role as a Neighbourhood Activity Centre (NAC). The panel stated 

that the distinction between the roles of activity centres (in this instance Gertrude Street 

being a NAC and not a MAC) should be considered and noted the retail and arts focus of 

Gertrude Street and the potential impact the policy could have on this character.  

 The purpose of the Core Entertainment Precincts is to provide guidance for venues with 

over 200 patrons, based on existing character and capacity to accommodate such uses in 

the future. The adopted policy provides the following definition for the Core Entertainment 

Precincts: 
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The Core Entertainment Precincts outlined within the policy provide guidance for where 

larger venues with a patron capacity exceeded 200 people may be appropriate. These 

areas are limited to Commercial 1 zoned land and are applicable to properties fronting and 

with pedestrian access from the main streets listed. These areas have been selected 

because of their existing character and their capacity to accommodate future larger 

licensed venues due to infrastructure and services that are typical within activity centres. By 

concentrating larger venues within these areas their collective impacts can be better 

managed and assessed. 

 The adopted policy also acknowledges that: Higher risk venues which operate late at night 

and encourage vertical drinking through having a low proportion of seating and a limited 

food offering have a greater capacity to cause adverse impacts compared to lower risk 

venues including restaurants and cafes which have a substantial food focus and a high 

proportion of seating. 

 Practice Note 61 also notes that Venues that serve food or meals are shown to be less at 

risk of excessive alcohol consumption. This does not include venues that only serve basic 

snacks. The restaurant will be required to have the predominant activity, at all times, to be 

the preparation and serving of meals for consumption on the premises.  

 Practice Note 61 also notes Premises that provide little or no seating are associated with 

excessive alcohol consumption and potential for increased violence. Patrons from these 

venues are therefore more likely to have an adverse impact on the surrounding area. The 

restaurant, as discussed previously, will have seating for all patrons.  

 The proposed restaurant (and café) is considered a lower risk venue given the use (food 

based), licence type, seating ratio, and hours not exceeded 11pm. Furthermore, the use of 

the tenancies as food and drink premises is already approved (with no restrictions on 

patron numbers).  

 Of note, it would be potentially possible for the restaurant tenancy to be divided to allow for 

multiple tenancies (potentially resulting in the same or higher patron numbers, a higher risk 

licence type, and a greater collective impact). 

 Like all parts of the revised clause 22.09 policy, the part relating to the Core Entertainment 

Precincts is discretionary, which essentially means that there may be applications where it 

is suitable to allow venues with a capacity of over 200 patrons to locate outside the Core 

Entertainment Precincts. In this case it is considered appropriate for the reasons outlined 

above. Additionally for these reasons, the proposal is unlikely to result in a negative 

cumulative impact. Furthermore, the site has excellent access to public transport along 

Gertrude Street, allowing for appropriate patron dispersal. 

 

 

 



Agenda Page 52 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 53 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 54 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 55 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 56 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 57 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 58 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 59 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 60 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 61 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 62 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 63 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 64 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 65 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 66 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 67 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 68 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 69 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 70 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 71 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 72 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 73 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 74 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 75 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 76 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 77 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 78 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 79 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 80 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 81 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
  



Agenda Page 82 

Attachment 6 - Sweetnam v Yarra CC (Correction) [2015] VCAT 1000 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 



Agenda Page 83 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 

1.2 Floor 1/95-97 Smith Street Fitzroy - Planning Permit Application PL01/1096.02 - 
Amendment to extend the operating hours of the premises from 1:00am to 
3:00am, seven days a week. 

 
Executive Summary 
 
Purpose 
 

1. This report provides Council with an assessment of an application to amend planning permit 
PL01/1096 and recommends approval subject, to conditions. 

 
Key Planning Considerations 
 

2. Key planning considerations include: 
(a) Clause 11.03 – Activity Centres. 
(b) Clause 13.04 – Noise and Air. 
(c) Clause 17.01 – Commercial. 
(d) Clause 21.03 – Vision. 
(e) Clause 21.04 – Land Use. 
(f) Clause 22.05 – Interface Uses. 
(g) Clause 22.09 – Licensed Premises. 

 
Key Issues 
 

3. The key issues for Council in considering the proposal relate to: 
(a) Strategic justification. 
(b) Off-site amenity impacts. 
(c) Cumulative Impacts. 
(d) Objectors’ concerns. 

 
Objector Concerns 
 
4. Ten objections were received to the application, these can be summarised as: 

(a) Amenity impacts (i.e. noise from patrons, music, staff and emptying of bottles, etc., and 
anti-social behaviour). 

(b) Location of bins. 
(c) Further impacts on on-street parking. 

 
Conclusion 
 

5. Based on the following report, the proposal is considered to comply with the relevant 
planning policy and should therefore be supported, subject to conditions. 

 
 
CONTACT OFFICER: Nikolas Muhllechner 
TITLE: Principal Planner 
TEL: 9205 5456 
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1.2 Floor 1/95-97 Smith Street Fitzroy - Planning Permit Application PL01/1096.02 - 
Amendment to extend the operating hours of the premises from 1:00am to 
3:00am, seven days a week.     

 

Trim Record Number: D17/155299 
Responsible Officer: Senior Coordinator Statutory Planning  
  
 

Proposal: Amendment to planning permit PL01/1096 to extend the operating 
hours of the premises from 1:00am to 3:00am, seven days a week. 

Existing use: Tavern 

Applicant: Hansen Partnership Pty Ltd 

Zoning / Overlays: Commercial 1 Zone 

Heritage Overlay (Schedule 333) 

Date of Application: 29 January 2016 

Application Number: PL01/1096.02 

 
Planning History 
 

2339 
1. On 19 July 1993, planning permit No. 2399 was issued for a place of assembly.  The 

planning permit allowed 20 patrons at any one time, with operating hours between 10:00am 
to 1:00am (the following day). 
 
010068 

2. Planning permit application No. 010068 sought approval to use the site as a tavern (bar), 
liquor license and to waive the car parking requirements.  On 4 April 2001, this application 
was refused by Council on the following grounds: 

 The proposed hours of operation do not comply with Council’s policy on Late Night 
Trading and Licensed Premises. 

 Insufficient car parking is provided to satisfy the demand generated by the proposed 
change of use. 

 The proposed use would have a detrimental impact on the neighbouring residential 
amenity. 

 Proposed operating hours are inappropriate within a Business 1 Zone. 
 

3. The applicant appealed Council’s refusal.  However, the Victorian Civil and Administrative 
Tribunal upheld Council’s decision. 
 
PL01/1096 

4. On 27 December 2001, planning permit PL01/1096 was issued for a tavern (bar), liquor 
licence and a waiver of the car parking requirements.  The amendment application currently 
under consideration seeks to amend this permit. 
 
PL01/1096.01 

5. An amendment to planning permit PL01/1096 was lodged on 14 March 2013 and sought 
approval to increase the patron numbers associated with the existing tavern from 100 to 197, 
including an associated reduction in the car parking requirement.  This amendment was 
approved on 20 December 2013. 
 
PL02/0299 

6. Planning permit application PL02/0299 sought approval for an extension of trading hours to 
the existing tavern (bar) until 3:00am, including liquor licence.  On 13 August 2002, this 
application was refused by Council on the following grounds: 

 The proposal will result in an unsatisfactory loss of amenity to the area. 
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 The proposal is inconsistent with the objectives and strategies contained within the 
Yarra Municipal Strategic Statement. 

 The proposal is contrary to the objectives of Element 3 of the MSS that seeks to 
minimise amenity impacts on surrounding residential areas, particularly from parking 
demand, noise and late night trading with retail and activity centres. 

 The proposal is inconsistent with the Retail Centres Policy of the Yarra Planning 
Scheme. 

 The proposal is inconsistent with Council’s proposed Licenced Premises Policy 
(Amendment C40) to the Yarra Planning Scheme. 

 The proposal is contrary to the proper and orderly planning or the area. 
 

7. The applicant did not appeal Council’s decision. 
 
PL03/0973 

8. Planning permit application PL03/0973 sought approval for an extension of trading hours (to 
3:00am on Thursday, Friday and Saturday nights).  On 19 January 2004, the application was 
refused by Council on the following grounds: 

 That the application has not complied with the requirements of Section 54 of the 
Planning and Environment Act 1987. 

 
9. The applicant did not appeal Council’s decision. 

 
PL06/0658 

10. Planning permit application PL06/0658 related to the northern ground floor tenancy and 
sought approval for the use of the land as a tavern, including on-premises liquor licence and 
a reduction in the car parking requirement.  This planning permit was issued on 24 October 
2006 
 

11. A Section 72 amendment was subsequently lodged seeking the provision of live and 
amplified music from the venue.  This amendment was approved on 30 January 2007. 

 
Background 

 
12. This application to amend Planning Permit PL01/1096 was received by Council on 29 

January 2016.  Following the submission of further information the application was 
advertised during July 2016 and ten objections were received. 
 

13. On 18 April 2017, the applicant lodged a Section 57A amendment to the application, making 
the following changes: 

 Updated acoustic report prepared by Arup (dated 15 March 2017) addressing concerns 
raised by Council’s acoustic engineering consultant. 

 Include the preparation and serving of pizza as a substantial food offering for patrons 
within the venue. 

 Internal alterations to include a kitchen within the venue to prepare the food offerings.  
Amended plans form Attachment 2. 

 
14. As the Section 57A amendment results in no additional material detriment to any adjoining 

properties (i.e. no further increase in trading hours, internal changes only), the amendment 
received a discretionary exemption from advertising from Council’s internal Development 
Assessment Panel.  A consultation meeting was held on 12 September 2017 and attended 
by Council officers and one objector.  No resolution was reached at the meeting. 

 
Existing Conditions  

 
Subject Site 
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15. The subject site (Attachment 1) is located on the western side of Smith Street, approximately 
29 metres north of the intersection with Gertrude Street, in Fitzroy.  The site has a frontage of 
10.96 metres and a depth of 39.83 metres, yielding an area of 436.5 square metres. 
 

16. The existing building occupies the entire site and contains two separate commercial 
premises on the ground floor fronting Smith Street, both most recently used as food and 
drink premises.  The first floor, accessible via stairs abutting the northern boundary leading 
from Smith Street, is currently used as a tavern (bar) and is the subject of this amendment 
application. 
 

17. The first floor tavern extends approximately 24 metres from the front boundary and contains 
a patron area with seating, a bocce pitch and pool table, a balcony/courtyard-type area 
facing Smith Street, a separate room with a table tennis table, a bar with back-of-house 
storage, a staff room and amenities located along the rear wall of the tavern. 
 

18. Due to the fall of the land, the rear of the first floor is level with and accessible via Little Smith 
Street, presenting as a single storey building.  Two car parking spaces, a loading area and 
storage areas at located within this rear part of the site and are accessed via the stairwell 
that connects the ground floor with the first floor tavern.  The car parking spaces are 
associated with the ground floor uses (not the first floor tavern). 
 

19. The existing tavern operates under planning permit PL01/1096 with a maximum capacity of 
197 patrons and operating hours between 7:00am and 1:00am the following day, seven days 
a week.  Condition 12 on the planning permit states that no live music or amplified music 
shall be permitted at any time (other than background music).  The existing liquor licence for 
the premises reflects these conditions, with additional restrictions to the trading hours on 
Sunday morning, Good Friday and Anzac Day. 
 

20. The subject site is legally described as Lot 1 on Title Plan 222984B and is not affected by 
any restrictive covenants or easements. 

 
Surrounding Land 
 

21. The site is located within the Smith Street activity centre.  Clause 21.08-5 of the Scheme 
notes the following: 
 

The Smith Street major activity centre serves multiple roles for local residents whilst 
attracting visitors from a larger catchment.  It is a classic main road strip generally 
consisting of buildings of two to four storeys interspersed with the occasional building 
of up to six storeys.  The subdivision pattern is consistent, and the pattern of the 
streetscape is generally fine grain.  Unlike many other Victorian shopping strips the 
street is also characterised by the variance in profile and design of buildings.  It has a 
high proportion of individually significant heritage buildings, supported by contributory 
buildings from the Victorian-era and Edwardian-eras. 
 
The activity centre has developed a strong factory outlet focus including a sports retail 
focus, at the north of the centre between Johnston Street and Alexandra Parade.  
Between Johnston Street and Gertrude Street the centre provides much of the 
convenience retailing for the surrounding neighbourhoods.  The area also hosts a 
variety of restaurants and cafes.  The southern precinct, south of Gertrude Street is 
home to an array of galleries and clothing stores. 

 
22. The Smith Street activity centre is an important business and retailing strip centre within the 

City of Yarra.  The activity centre runs north-south from Alexandra Parade to Victoria Street 
and provides a range of business types, including offices, manufacturing, local convenience 
shops, restaurants and bars.  It is also interspersed with a number of dwellings. 
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23. The subject site is located between Gertrude Street and Webb Street.  This section of Smith 
Street has been developed with a diverse mix of architectural styles with predominantly 
double storey Victorian-era terrace shops.  Smith Street itself provides a north-south 
connection linking the northern suburbs of Yarra with the CBD, intersecting with major 
arterials Alexandra Parade, Johnston Street and Victoria Parade. 
 

24. The area is well serviced by a number of transport options within a radius of approximately 
800 metres around the site.  These include the number 86 tram on Smith Street running 
between RMIT University in Bundoora and the Docklands via the CBD and bus routes 200 
(CBD to Bulleen) and 207 (CBD to Doncaster Shopping Town) along Johnston Street, 
approximately 780 metres to the north.  The number 11 tram route is located approximately 
550 metres to the west (along Brunswick Street) and some ten bus routes (primarily servicing 
the eastern suburbs) are located approximately 800 metres to the east (along Hoddle Street). 
 

25. To the immediate north is a two storey Victorian-era building that is currently used as a bar 
trading as Yah Yah’s.  The operating hours for this bar are between 12:00pm and 1:00am the 
following day, Good Friday and Anzac Day, between 11:00am and 1:00am the following day, 
Monday to Wednesday and between 10:00am and 5:00am the following day, Thursday to 
Sunday, with a maximum capacity of 250 patrons. 
 

26. Further north is a similar two storey Victorian-era building that is also currently used as a bar, 
trading as Sircuit Bar.  The operating hours for the ground floor of this bar are between 
12:00pm and 3:00am the following day on Anzac Day and between 10:00am and 3:00am the 
following morning on any other day, with a maximum capacity of 300 patrons on the ground 
floor.  The operating hours for the first floor of this bar are between 12:00pm and 1:00am the 
following day on Anzac Day and between 10:00am and 1:00am the following morning on any 
other day, with a maximum capacity of 160 patrons on the first floor.  The overall capacity of 
this venue is 460 patrons. 
 

27. To the immediate west of the site is Little Smith Street, a 6 metre wide laneway servicing the 
commercial properties fronting Smith Street and residential properties facing Gore Street 
further east.  On the western side of Little Smith Street immediately opposite the subject site 
are former warehouse buildings that have been converted into dwellings.  These buildings 
are constructed hard edged to the laneway with predominantly garage roller doors facing the 
street at ground floor. 
 

28. More generally, on the western side of Little Smith Street to the west and north-west of the 
subject site, the land is located within the Neighbourhood Residential Zone (Schedule 1).  To 
the south-west, the land is located within the Commercial 1 Zone. 
 

29. To the south of the subject site is a row of single storey Victorian-era shopfronts located in 
the Commercial 1 Zone.  Their uses include a book store, hairdresser and a take away food 
premises.  Further south, on the north-east corner of Smith Street and Gertrude Street, is a 
double storey commercial building use for various commercial purposes. 
 

30. To the immediate east of the subject site is Smith Street, which has a width of approximately 
20 metres and carries four lanes of traffic, with tram lines sharing the middle two lanes and 
the two outside lanes accommodating parallel car parking outside of clearway times.  On 
each side of the road is a footpath (approximately 3 metres wide). 
 

31. On the eastern side of Smith Street are predominantly double storey Victoria-era buildings 
used for various purposes, including restaurants, take away food premises, a nightclub, 
shops and offices. 

 
The Proposal 
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32. This application seeks to increase the operating hours of the premises from the current hours 
of 7:00am to 1:00am, seven days a week to 7:00am to 3:00am, seven days a week.  
Additionally, the proposal also involves the following: 

 Amend condition 8 of the planning permit relating to the hours of operation as outlined 
above. 

 Include the preparation and serving of pizza as a substantial food offering for patrons 
within the venue during all hours that alcohol is to be offered on the premises. 

 Alter the floor layout of the venue to include a commercial kitchen in order to prepare 
the food offerings. 

 
Legislative Provisions 
 
33. The amendment has been requested pursuant to Section 72 of the Planning and 

Environment Act 1987 [the Act].  Section 72 of the Act states: 
 
(1) A person who is entitled to use or develop land in accordance with a permit may 

apply to the responsible authority for an amendment to the permit. 
 
(2) This section does not apply to— 

(a) a permit or a part of a permit issued at the direction of the Tribunal, if the 
Tribunal has directed under section 85 that the responsible authority must 
not amend that permit or that part of the permit (as the case requires); or 

(b) a permit issued under Division 6. 

 
34. The original planning permit PL01/1096 was issued on 27 December 2001, while a 

previous Section 72 amendment was issued on 20 December 2013.  Neither the 
original planning permit nor the subsequent amendment were issued at the direction of 
the Tribunal or under Division 6 of the Act. 
 

35. Section 73 of the Act states that Sections 47 to 62 of the Act apply to the amendment 
application.  This allows the Responsible Authority to apply the abovementioned 
sections of the Act to the amendment application as if it was an application for a permit.  
Accordingly, the relevant sections will be addressed in this report. 

 
Planning Scheme Provisions 
 

Zoning 
 
Commercial 1 Zone 

 
36. The subject site is located within the Commercial 1 Zone.  A tavern (nested under retail 

premises) is a section 1 use within the Commercial 1 Zone pursuant to the table at Clause 
34.01-1.  The proposed increase in hours for the sale and consumption of liquor on the 
premises does not trigger a planning permit under the zone provisions. 

 
Overlays 
 
Heritage Overlay (Schedules 333) 
 

37. The subject site is affected by the Heritage Overlay.  The proposed increase in hours for the 
sale and consumption of liquor on the premises does not trigger a planning permit under the 
overlay provisions. 

 
Particular Provisions 
 
Clause 52.27 – Licensed Premises 

 



Agenda Page 89 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

38. Pursuant to clause 52.27 (Licenced Premises) of the scheme, a planning permit is required 
to use land to sell or consume liquor if the hours of trading allowed under a licence are to be 
extended.  The requirement to obtain a planning permit is therefore triggered under Clause 
52.27. 

 
General Provisions 
 
Clause 65 – Decision Guidelines 

 
39. The decision guidelines outlined at Clause 65 of the Scheme are relevant to all applications.  

Because a permit can be granted does not imply that a permit should or will be granted.  
Before deciding on an application, the Responsible Authority must consider a number of 
matters.  Amongst other things, the Responsible Authority must consider the relevant State 
and Local Planning Policy Frameworks, as well as the purpose of the zone, overlay or any 
other provision. 

 
State Planning Policy Framework (SPPF) 
 

40. The following SPPF provisions of the Scheme are relevant: 
 
Clause 11.03 – Activity Centres 

 
41. The relevant objectives of this clause include: 

(a) To build up activity centres as a focus for high-quality development, activity and living 
for the whole community by developing a network of activity centres. 

(b) To encourage the concentration of major retail, residential, commercial, administrative, 
entertainment and cultural developments into activity centres which provide a variety of 
land uses and are highly accessible to the community. 

 
Clause 11.06 – Metropolitan Melbourne 
 

42. The relevant objectives of this clause include: 
(a) To create a city structure that drives productivity, attracts investment, supports 

innovation and creates jobs. 
(b) To create a city of inclusive, vibrant and healthy neighbourhoods that promote strong 

communities, healthy lifestyles and good access to local services and jobs. 
 
Clause 13.04 – Noise and Air 

 
43. The objective of this clause is: 

(a) To assist the control of noise effects on sensitive land uses. 
 
Clause 17.01 - Commercial 

 
44. The relevant objective of this clause is: 

(a) To encourage development which meets the communities’ needs for retail, 
entertainment, office and other commercial services and provides net community 
benefit in relation to accessibility, efficient infrastructure use and the aggregation and 
sustainability of commercial facilities. 

 
Clause 18.01 – Integrated Transport 
 

45. The relevant objective of this clause is: 
(a) To create a safe and sustainable transport system by integrating land-use and 

transport. 
 
Local Planning Policy Framework (LPPF) 
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Clause 21 – Municipal Strategic Statement (MSS) 

 
Clause 21.03 – Vision 
 

46. The relevant sections of this clause are: 
(a) Yarra will have increased opportunities for employment. 
(b) The complex land use mix characteristic of the inner City will provide for a range of 

activities to meet the needs of the community. 
(c) Yarra's exciting retail strip shopping centres will provide for the needs of local 

residents, and attract people from across Melbourne. 
 
Clause 21.04 – Land Use 

 
47. The relevant objectives of this clause are: 

(a) To reduce potential amenity conflicts between residential and other uses. 
(b) To maintain a balance between local convenience and regional retail roles in Yarra’s 

activity centres. 
(c) To maintain the long term viability of activity centres. 
(d) To increase the number and diversity of local employment opportunities. 
 
Clause 21.06 – Transport 

 
48. The relevant objective of this clause is: 

(a) To facilitate public transport usage. 
 
Clause 21.08 – Neighbourhoods 

 
49. Clause 21.08-7 describes Fitzroy in the following way: 

(a) Fitzroy is a mixed commercial and residential neighbourhood notable for the 
consistency of its Victorian streetscapes. It comprises a dense combination of 
residential areas, shopping precincts and commercial/ industrial activities. 

(b) Victoria Parade, an important boulevard with substantial office development and the St. 
Vincent's Hospital precinct, is on the south side of this neighbourhood. The Brunswick 
Street and Smith Street major activity centres run north south through the middle, while 
the Johnston and Gertrude Streets neighbourhood activity centres run east west 
through the neighbourhood. The Smith Street centre borders on Collingwood and is 
discussed in Clause 21.08-5. 

 
50. Within Figure 17 of Clause 21.08-7, the subject site is identified as being within the Smith 

Street major activity centre.  Figure 18 of Clause 21.08-7 shows the site as being within a 
heritage overlay area. 

 
Relevant Local Policies 
 
Clause 22.05 – Interface Uses Policy 

 
51. The objectives of this clause are: 

(a) To enable the development of new residential uses within and close to activity centres, 
near industrial areas and in mixed use areas while not impeding the growth and 
operation of these areas as service, economic and employment nodes. 

(b) To ensure that residential uses located within or near commercial centres or near 
industrial uses enjoy a reasonable level of amenity. 

 
Clause 22.09 – Licensed Premises 
 

52. The objectives of this clause are: 
(a) To effectively manage the location, operation and hours of trade of licensed premises, 

in order to protect the amenity of nearby properties and areas. 
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(b) To protect residential and other commercial uses from excess noise, traffic and car 
parking issues. 

(c) To provide for daytime trade and active street frontages in retail strips, while providing 
reasonable commercial opportunities for the trading of licensed premises. 

 
Other Documents 
 
Draft Licensed Premises Policy 

 
53. Planning Scheme Amendment C209 seeks to update Council’s licensed premises policy at 

Clause 22.09 in order to improve the way licensed venues are managed in the City of Yarra.  
Amendment C209 was on public exhibition between Monday 14 November and Friday 16 
December 2016.  A total of 36 submissions have been received. 
 

54. At its meeting on 21 February 2017, Council considered submissions received for 
Amendment C209 and resolved to refer the amendment to an independent planning panel to 
consider the submissions received.  At this meeting, Council also resolved to make a number 
of changes to the draft licensed premises policy as a result of the submissions received. 
 

55. The panel hearing for the amendment was held on 26-27 April 2017.  After receiving the 
panel’s report, several changes were made and the revised version was considered at the 
Council meeting on 15 August 2017.  
 

56. In summary, the revised policy includes clearer preferred hours for licenced premises in 
residential zones, preferred hours for outdoor areas, preferred hours for the commencement 
of the sale and consumption of liquor, preferred hours for packaged liquor outlets, 
consideration of smoking areas and management, and preferred hours for deliveries and 
waste collection.  There are also modified application requirements relating to noise and 
amenity action plans, acoustic reports, cumulative impact assessments and safe design 
considerations.  Specific matters are outlined for consideration in amendment applications. 
 

57. Relevantly, Smith Street between Gertrude Street and Alexandra Parade is identified as a 
core entertainment precinct.  The core entertainment precincts outlined within the updated 
policy provide guidance for where larger venues with a patron capacity exceeding 200 
people may be appropriate.  These areas are limited to Commercial 1 Zone land and are 
applicable to properties fronting and with pedestrian access from the main streets listed.  
These areas have been selected because of their existing character and their capacity to 
accommodate future larger licensed venues due to infrastructure and services that are 
typical within activity centres.  By concentrating larger venues within these areas their 
collective impacts can be better managed and assessed. 
 

58. The amendment has been sent to the Minister for Planning for final approval. 
 
Late Night Freeze 
 

59. In 2008, the Victorian Government introduced a freeze on new post 1:00am liquor licences 
being issued in the City of Yarra, City of Melbourne (including the Docklands), City of Port 
Phillip and City of Stonnington.  In June 2015 the freeze was extended until 30 June 2019. 
 

60. In addition to extending the freeze in June 2015, a number of exemptions were also 
introduced which are outlined in the gazetted decision making guidelines dated 20 July 2015.  
In summary, the decision making guidelines enable the Victorian Commission for Gambling 
and Liquor Regulation (VCGLR) to allow the supply of liquor after 1:00am in a limited number 
of circumstances, provided that regard is given to the guidelines. 
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61. The criteria is aimed at allowing low risk venues to supply alcohol past 1:00am.  Criteria 
includes the premises being used for accommodation (with alcohol being ancillary), or a 
venue that regularly provides live music entertainment, or a venue that provides food at all 
times when liquor can be supplied.  The criteria also includes patron numbers not exceeding 
200 people, and Council supporting the application for the exemption. 
 

62. This application to amend the planning permit to increase the hours from 1:00am to 3:00am 
meets the criteria set out in the guidelines as food will be provided at all times when alcohol 
is supplied and the patron capacity of the venue will not exceed 200 patrons.  The applicant 
also has to satisfy the Victorian Commission for Gambling and Liquor Regulation that a 
venue management plan will be put in place, and the economic and social benefit of granting 
the licence will outweigh the impact of the licence on alcohol misuse and abuse and 
community amenity. 

 
Advertising 

 
63. The original application was advertised in accordance with Section 52 of the Planning and 

Environment Act 1987 (the Act) by way of 445 letters sent to the surrounding property 
owners/occupiers and by two signs on the site, one facing Smith Street and one facing the 
rear laneway. 
 

64. A total of ten objections were received to the application.  The concerns can be summarised 
as: 
(a) Amenity impacts (i.e. noise from patrons, music, staff and emptying of bottles, etc., and 

anti-social behaviour). 
(b) Location of bins. 
(c) Further impacts on on-street parking. 

 
65. On 18 April 2017, the applicant lodged a Section 57A amendment to the application, as 

detailed earlier in this report.  The Section 57A amendment received a discretionary 
exemption from advertising from Council’s internal Development Assessment Panel on 22 
September 2017 as the assessment results in no additional material detriment to any 
adjoining properties. 
 

66. A consultation meeting was held on 12 September 2017 and attended by Council officers 
and one objector.  No resolution was reached at the meeting. 

 
Referrals  

 
External Referrals 
 
Victorian Commission for Gambling and Liquor Regulation (VCGLR) 

67. The application was referred under Section 55 of the Act to the VCGLR pursuant to Clause 
66.03 of the Scheme as the proposal is in association with a hotel, tavern or nightclub that is 
to operate after 1:00am.  The VCGLR have not provided a response. 

 
Victoria Police 

68. Notice of the original application was also given to the Victoria Police pursuant to Clause 
66.05 of the Scheme as the proposal is in association with a hotel, tavern or nightclub that is 
to operate after 1:00am.  The Victoria Police raised no concerns with the extension of 
licence, noting that the proposal will be assessed in more detail on receipt of the 
documentation from the VCGLR when the application to vary the liquor licence is lodged with 
the VCGLR. 

 
Internal Referrals 
 
Social Policy and Research Unit 
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69. The original application and subsequent Section 57A amendment were formally referred to 
Council’s social policy and research unit.  A full copy of both referral comments can be found 
in Attachment 4.  In summary, the following comments and recommendations were made: 
(a) The NAAP should be amended and a condition on any amended permit issued should 

state that food must be available at all times during licensed hours. 
(b) It is important to ensure that the venue provides food from within its own site as 

opposed to relying on an external venue.  Given that the site does not have a kitchen, 
further clarity around this needs to be sought, including what constitutes the late night 
menu. 

(c) Overall, the proposed increase in licensed hours is unlikely to result in a negative 
cumulative impact, subject to the food related concerns above being clarified. 

(d) While the maximum patrons is nearing close to 200, the venue offers something 
different to other typical late night venues in the form of the bocce pitch, pool and table 
tennis. 

(e) This represents a diversity of activity on the site which in itself can be beneficial for 
mitigating on and off-site alcohol-related impacts. 

 
70. The Section 57A amendment was also referred to Council’s social policy and research unit 

and the following comments were made: 
(a) The original proposal was unclear in terms of the food offering and there were 

inconsistencies between what was outlined in the NAAP and what was outlined in a 
response to a further information request. 

(b) The Section 57A amendment application letter states that pizza will be prepared and 
served on the premises.  This is considered to be an appropriate food offering which 
meets the freeze guidelines and exemptions.  This should be confirmed on any 
planning permit issued via a condition stating that food must be prepared and provided 
for onsite for all licensed hours.  The NAAP should be updated to reflect this and floor 
plans should also be amended to show the food preparation area. 

 
Civic Compliance Unit 

71. The original application was formally referred to Council’s civic compliance unit.  In summary, 
the following comments and recommendations were made: 
(a) Planning enforcement has not received any recent amenity concerns in relation to 95-

97 Smith Street, Fitzroy. 
(b) I note that this is an amendment to allow the venue to operate until 3:00am, 7 days a 

week. 
(c) I have reviewed the noise and amenity action plan and find it satisfactory. 
(d) However, the property is next to a residential area. 
(e) Given the proximity to the residential area and our experience with noise complaints, in 

particular post 1:00am, the compliance branch does not support the proposed 
extended hours. 

 
Acoustic Engineering Consultant (SLR Consulting Australia) 

72. The original application was formally referred to Council’s acoustic engineering consultant.  A 
full copy of the referral comments can be found in Attachment 5.  In summary, the following 
comments and recommendations were made in relation to the original acoustic report 
submitted with the application: 
(a) Our recommended approach to any acoustic assessment prepared to support an 

application for an extension of hours is to demonstrate, firstly, that the venue is 
currently compliant with the relevant legislation and guidelines.  This approach has not 
been undertaken on this project. 

(b) Instead, Arup have identified the relevant late night noise limits and appear to have 
used the predictive data developed during their 2013 assessment to assess noise from 
the venue to the lower noise limits. 

(c) Our issues with this approach are that it does not take into consideration any changes 
in equipment or operating conditions that may have occurred during the last three 
years, and that it misses the opportunity to quantify current noise impacts from the 
venue. 
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(d) Actual impacts can vary from predictions due to unforeseen circumstances, such as 
unexpected patron movements within a venue, doors left open and the like. 

(e) Nevertheless, on this project, the main noise issue appears to be music noise. 
(f) Patron noise, while not assessed as transparently and with the level of detail we would 

prefer, does not appear to be significant due to the fact that the rear of the venue is 
apparently not accessed by patrons during the late night period. 

(g) Music noise is shown to be potentially non-compliant with both the identified late night 
limits, and with the earlier 1:00am limits. 

(h) On these grounds the report advises that the current music noise monitor must be 
retained. 

(i) As indicated in our review, information as to the how monitor is to be managed to 
ensure compliance with SEPP N-2 is not provided in the acoustic report. 

(j) From our perspective there are two approaches to ensuring that the issue of music 
noise is adequately addressed. 
(i) The first would be to require the acoustic report to include all the information 

relative to ensuring compliance, including allowable indoor music levels at a 
reference location, and advice as to how the limiter is to be set to ensure 
compliance with SEPP N-2 at all times. 

(ii) The second approach would be to require a post permit acoustic report 
demonstrating the limiter has been set to ensure compliance with the policy. 

(k) Both approaches are reasonable from our perspective, although the former would be 
more transparent and would alert the venue to the fact that allowable music levels may 
be impractically low. 

(l) We would also recommend that the 1:00am music limits be reviewed for the midweek 
period if the limiter is proposed to be set for a higher level prior to 1:00am.  However, if 
the noise limiter is set to limit music levels such that the 3:00am night limits are not 
exceeded at any time, a review of the earlier limits would not be necessary. 

 
73. The updated acoustic report submitted as part of the Section 57A amendment was also 

referred to Council’s acoustic engineering consultant.  In summary, the following comments 
were provided: 
(a) The updated report addresses my concerns on the issue of music from the venue. 
(b) The limiter settings have been tested during the day time with music played at 

maximum level and measurements taken in the rear of the venue (music was not 
audible in the laneway near the dwellings). 

(c) Additionally, Arup have conducted measurements on a night that the venue was 
operating. 

(d) They measured in the residential area, but note that the measured levels were due to 
noise from other venues. 

(e) Their internal measurements indicate that music levels within the venue were lower 
than the maximum limiter settings and support their claim that the outdoor levels are 
not attributable to this premises. 

 

OFFICER ASSESSMENT 
 
74. The primary considerations for this assessment are as follows: 

(a) Strategic justification. 
(b) Amenity impacts. 
(c) Cumulative Impacts. 
(d) Objectors’ concerns. 

 
Strategic Justification 

 
75. The subject site is located within the Commercial 1 Zone and within the Smith Street activity 

centre.  The purpose of the Commercial 1 Zone includes creating vibrant mixed use 
commercial centres for retail, office, business, entertainment and community uses.   
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The ongoing use of the land for the purpose of a tavern is therefore considered to be 
consistent with the zone provisions and appropriate for the site at 1/95-97 Smith Street, in 
Fitzroy. 
 

76. More broadly, the State and local planning policy, at Clause 11.03, Clause 17.01-1 and 
Clause 21.04-2, seeks to encourage the aggregation and sustainability of commercial 
facilities in activity centres.  These policies seek to cluster employment, entertainment and 
service functions within identified centres that meet the needs of local residents, providing 
that a balance is achieved in relation to off-site amenity impacts. 
 

77. Clause 13.04-1, Clause 21.04-2 and Clause 22.05 identify that noise and the interface 
between uses must be managed appropriately, particularly in a municipality such as Yarra 
where almost all residents are within 400 metres of an activity centre. 
 

78. The MSS, at Clause 21.04-2, identifies that the presence of service, retail and entertainment 
uses creates active and vibrant activity centres with good access to services and facilities, 
which is an important attribute of Yarra.  Furthermore, the site has excellent access to 
surrounding tram and bus networks, in accordance with relevant objectives found at Clause 
21.06 relating to transport. 
 

79. From a policy context, it is considered that the proposal is generally consistent with relevant 
provisions of the State and local planning policy frameworks in relation to economic 
development and, subject to conditions, will not unreasonably impact on the orderly planning 
or amenity of the surrounding area, as outlined in further detail in the following sections of 
this report. 

 
Amenity Impacts 
 

80. Clause 22.09 (Licensed Premises Policy) provides the relevant guidance in relation to 
considerations of the proposed sale and consumption of liquor on the premises on off-site 
amenity impacts.  Clause 22.09 of the Scheme is Council’s local policy to guide the 
assessment of new or extended licensed premises within the municipality.  It contains six key 
elements that will be considered in the following section. 
 
Clause 22.09-3.1 – Location and Access 

 
81. The subject site is located midblock on a main arterial road within an activity centre, with a 

mix of both commercial and residential uses in close proximity.  The location is considered 
appropriate for the existing use given the major activity centre designation and the close 
proximity of multiple alternative transport modes.  Additionally, the premises has been 
operating since approximately 2002 and is an established venue. 
 

82. The main and only patron entrance into the venue is from Smith Street, via stairs from the 
ground floor frontage.  Patrons cannot enter or leave the premises through the rear part of 
the site onto Little Smith Street  This is considered appropriate to minimise potential impacts 
on the nearby residential properties to the west of Little Smith Street, specifically from 
patrons arriving and leaving the venue.  The ‘red line’ area is located a minimum of 14 
metres from the rear boundary with Little Smith Street and the only outdoor area is the 
balcony/courtyard-type area located at the front of the venue directly facing Smith Street, 
further minimising the potential for noise from increased trading hours to impact on nearby 
residential land. 
 

83. The location of the venue on the first floor with the entrance provided via stairs from the 
Smith Street frontage limits opportunities for a high level of surveillance of patrons as they 
enter and leave the venue.  However, the noise and amenity action plan states that when the 
licenced premises is nearing capacity, patrons will be greeted at the ground floor entrance by 
staff.  This provides a suitable level of surveillance of patrons arriving or leaving the venue, 
when the venue is at or nearing capacity. 
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84. The location of the venue on the first floor with the entrance provided via stairs from the 

Smith Street frontage also ensures that the venue, in itself, does not unduly interrupt the 
continuous active retail frontage in the activity centre if closed during the day, as encouraged 
by Clause 22.09-3.1.  This is an existing condition of the building in any event. 
 

85. Toilet facilities are readily available for patrons within the venue.  Additionally, a 
balcony/courtyard-type area is located on the first floor facing Smith Street and used to 
accommodate patrons who wish to smoke.  Adequate infrastructure for patrons is therefore 
already provided within the venue. 
 
22.09-3.2 – Hours of Operation 

 
86. The existing planning permit and liquor licence allow the venue to operate until 1:00am, 

seven days a week.  This amendment seeks to increase the trading hours to 3:00am, seven 
days a week. 
 

87. The proposed hours exceed the recommended operating hours for a licenced premises 
within a commercial zone as outlined in Clause 22.09-3.2 of the Scheme.  However, the 
assessment of the impact of the increased hours of operation on the amenity of the 
surrounding area must consider: 
(a) The proposed use. 
(b) The zoning of the surrounding land. 
(c) The location of the premises and the location of car parking. 
(d) The nature of surrounding uses and hours of operation. 
(e) Potential noise emissions from the premises. 
(f) The impact of patrons arriving and leaving the premises. 
 

88. The use has been operating for a number of years, with no complaints on record with 
Council’s Civic Compliance Branch.  A distinctive feature of the venue is the indoor bocce 
pitch, which hosts the Melbourne Bocce League, while pool and table tennis are also offered 
within the venue.  This amendment also incorporates a substantial food offering in the form 
of pizzas for patrons to order from the venue.  The food offerings will be facilitated by the 
internal changes to the layout that introduce a kitchen to the venue. 
 

89. These alternative activities provided for the patrons of the venue, combined with the 
substantial food offerings proposed, reduces the opportunities for vertical drinking and the 
consequential off-site amenity impacts.  The noise and amenity action plan does not refer to 
the substantial food offerings that were introduced to this application as part of the Section 
57A amendment.  Therefore, a condition contained within the recommendation requires an 
amended noise and amenity action plan that includes this information. 
 

90. The surrounding land contains a mix of zones, including commercially zoned land to the 
north, south and east, all with a frontage to Smith Street, and residentially zoned land to the 
west on the opposite side of Little Smith Street.  However, there is no patron entrance in to 
the venue from Little Smith Street and the ‘red line’ area of the premises is setback more 
than 14 metres from the rear boundary with Little Smith Street, providing separation between 
the venue and the residentially zoned land to the west. 
 

91. The impact on residential areas from patrons arriving or leaving the venue is therefore limited 
as the only patron entrance is on Smith Street.  This will ensure patrons only utilise Smith 
Street to arrive at or leave the venue.  Queuing to the venue occurs occasionally during the 
peak periods and is contained to the Smith Street frontage.  The noise and amenity action 
plan states that a member of staff will manage the queue when required to ensure the 
footpath is not obstructed and there is no disruption of access to other activities in the area. 
 

92. The site is also located within an activity centre and the minimal car parking accessed via 
Little Smith Street provided on-site to the rear of the venue is not allocated to this premises.  
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On-street car parking is available on Smith Street itself with minimal restrictions during the 
evening and late night period.  For example, Monday to Saturday between 5:00pm and 12:00 
midnight, car parking on Smith Street in front of the site is paid parking but not time 
restricted, while after midnight, car parking is free and unrestricted until 9:00am the following 
day.  Patrons who do choose to drive to the venue would therefore be expected to park their 
vehicle on Smith Street. 
 

93. However, given the nature of the use as a tavern, the stringent enforcement of drink driving 
laws would influence patrons to travel responsibly to the venue (e.g. public transport, taxi, 
private driver service, etc.) if they intend to imbibe alcohol. 
 

94. Moreover, there are existing venues within proximity of the subject site that operate to a 
similar time to that proposed in this amendment application.  Overall, there are six premises 
located within 100 metres of the subject site that operate after 1:00am, with the following 
details: 
 

Address Licence Patrons Hours 

60 Smith Street, 
Collingwood 

Late night 
(on-

premises) 

120 Internal: 
Sunday: 10:00am and 1:00am 

Good Friday/Anzac Day:12:00 and 1:00am 
Monday to Wednesday: 7:00am and 1:00am 

Thursday to Friday: 7:00am and 4:00am 
External: 

Sunday: 10:00am and 1:00am 
Good Friday/Anzac Day: 12:00 and 1:00am 

On any other day: 7:00am and 1:00am 

64 Smith Street, 
Collingwood 

Late night 
(on-

premises) 

400 Monday to Wednesday: 12:00 and 2:00am  
On any other day: 12:00 and 4:00am 

80 Smith Street, 
Collingwood 

Late night 
(on-

premises) 

60 Sunday/Good Friday/Anzac Day: 12:00 and 
11:00pm 

Monday to Thursday: 7:00am and 1:00am 
Friday to Saturday: 7:00am and 3:00am 

99 Smith Street, 
Fitzroy 

Late night 
(general) 

250 Good Friday/Anzac Day: 12:00 and 1:00am 
Monday and Wednesday: 11:00am and 

1:00am 
Thursday to Sunday: 10:00am to 5:00am 

103-105 Smith 
Street, Fitzroy 

Late night 
(general) 

460 Ground floor: 
Anzac Day: 12:00 and 3:00am 

On any other day: 10:00am and 3:00am 
First Floor: 

Anzac Day: 12:00 and 1:00am 
On any other day: 10:00am and 1:00am 

135-139 Smith 
Street, Fitzroy 

Restaurant 
and café 

NA Good Friday/Anzac Day: 12:00 and 3:00am 
On any other day: 10:00am to 3:00am 

 
95. Notably, four of the six premises detailed above have trading hours that are restricted on 

Monday to Wednesday, with trading hours until 1:00am only, and similar interfaces to 
residentially zoned land to the rear.  Sunday hours are also restricted until at the latest 
1:00am in two of the six premises listed above.  Policy at Clause 22.09-3.2 recommends that 
licenced premises in a commercial zone should not trade beyond 1:00am, unless the 
Responsible Authority is satisfied that the use will not adversely affect the amenity of the 
area. 
 

96. The restrictions placed on similar late night venues nearby limiting trading hours on Sunday 
to Wednesday is considered an appropriate limitation for this venue given the residential 
interface to the rear of the commercial properties on Smith Street.   
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Restricting the hours of operation to 1:00am from Sunday to Wednesday will ensure the 
venue will not have an adverse effect on the amenity of the area. 
 

97. Furthermore, limiting the hours of operation on Sunday to Wednesday will minimise the 
potential off-site amenity impacts, particularly in relation to noise that is largely outside the 
control of venue management, specifically from patrons leaving the premises.  The venue 
has a maximum capacity of 197 patrons which has the potential to cause adverse amenity 
impacts if large groups were leaving the premises on Sunday to Wednesday after 1:00am. 
 

98. Increasing the hours on Thursday to Saturday has less potential to cause adverse amenity 
impacts as there are already numerous venues operating after 1:00am in proximity to the 
site.  Any potential impacts as a result of increasing the operating hours on these nights 
would therefore blend in with the activity that already occurs within Smith Street. 
 

99. Therefore, this report recommends that the increase in trading hours be supported only on 
Thursday to Saturday.  The condition relating to the hours of operation contained within the 
planning permit should therefore continue to restrict the trading hours on Sunday to 
Wednesday to the hours currently allowed by the planning permit (i.e. 1:00am closing time). 
 

100. In relation to noise emissions from the site, as will be discussed in further detail later in this 
report, Council’s acoustic consultant is satisfied that the updated acoustic report submitted 
with the Section 57A amendment now appropriately addresses noise emissions from the 
venue.  This therefore lends support to the application to increase the hours of operation as 
noise issues from within the venue can be appropriately managed to avoid potential off -site 
amenity impacts as a result of noise emissions. 
 

101. An additional condition that already forms part of the planning permit requires a prominent 
notice requesting patrons to take account of the needs of local residents for peace and quiet 
after 10:00pm on any day, to be displayed at the main exit from the venue.  This further 
measure assists in reducing any potential amenity impacts from patrons leaving the venue. 
 

102. Given the existing site conditions, site context and the measures to be outlined in an 
amended noise and amenity action plan, it is considered that the recommended conditions 
would result in no unreasonable off-site amenity impacts on the surrounding area as a result 
of increasing the trading hours from Thursday to Saturday.  The recommended hours of 
operation are therefore considered acceptable. 
 
22.09-3.3 – Patron Numbers 

 
103. This application to amend the planning permit does not seek to increase the current 

maximum number of patrons allowed in the venue. 
 
22.09-3.4 – Noise 

 
104. The noise and amenity action plan submitted with the application outlines measures to 

ensure that the use of the land as a tavern and the sale and consumption of liquor on the 
premises would not be detrimental to the amenity of the area.  The plan includes measures 
to be undertaken to identify and address sources of noise.  The noise and amenity action 
plan would be endorsed as part of any amended planning permit to be issued and the 
previous plan superseded. 
 

105. As stated in the noise and amenity action plan, there will be no live music performed at the 
venue, while recorded music will be limited to background music.  No music will be played 
outside the building.  In addition to being referenced in the noise and amenity action plan, 
these restrictions are also enshrined within conditions 12 and 13 of the current planning 
permit, respectively.  Condition 13 further restricts the playing of music within the 
balcony/courtyard-type area used for patrons wishing to smoke. 
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106. Conditions of the current planning permit also require that the noise from the venue comply 
with EPA requirements, notably SEPP N-2 which controls music from public premises.  
Condition 10 also requires the installation of a noise limiter, set at a level by a qualified 
acoustic engineer, to ensure the escape of amplified music does not exceed the 
requirements of SEPP N-2.  According to the acoustic report, the noise limiter is currently 
operational when the venue is trading and set to the limit previously established for operation 
to 1:00am. 
 

107. Given the above, it can be seen that the premises is already tightly regulated in terms of 
noise emissions from the venue.  In terms of the proposed amendment and increasing the 
hours of operation to 3:00am from a noise perspective, the applicant submitted an acoustic 
report with the original application.  The acoustic report was reviewed by Council’s acoustic 
engineering consultant and concern was raised with the content, as outlined in the referral 
section of this report. 
 

108. An updated acoustic report (Attachment 3) was subsequently submitted to Council’s as part 
of the Section 57A amendment, in order to address the concerns raised by Council’s 
acoustic engineering consultant.  On review of the updated acoustic report, Council’s 
acoustic engineering consultant found the report addressed the concerns previously raised 
and supported the applicant’s claim that the outdoor noise levels are not attributable to this 
venue.  The acoustic report will be endorsed if the application is supported and a condition 
contained within the recommendation section of this report will ensure compliance with the 
report. 
 

109. Specifically, the acoustic report explains that noise measurements were undertaken during 
the day on 10 February 2017.  The purpose of these measurements were to characterise the 
noise from the venue with the sound system on the maximum setting playing typical music 
and taking into account the existing noise limiter device.  The measurement length was at 
least 3 minutes to capture a typical song length.  Music was inaudible over the background 
noise in Little Smith Street and on this basis no measurement data was provided from Little 
Smith Street. 
 

110. The acoustic report then predicted the noise level at the nearest residential receiver (western 
side of Little Smith Street) based on conservative assumed transmission loss of a roller door.  
The predicted noise level is below measured background noise level and is in agreement 
with observations that music from the venue was inaudible outside.  The predicted noise 
level complies with the noise limit for the proposed operation to 3:00am and on this basis 
also complies with the less stringent noise limit for the existing operation to 1:00am. 
 

111. The original acoustic report assessed an increase in hours to 3:00am on Wednesday to 
Saturday only.  However, the update acoustic report refers to the increase in hours for both 
the weekend and weekdays.  Council’s acoustic engineering consultant has confirmed that 
this discrepancy does not affect their review of the acoustic report. 
 

112. Additionally, the existing planning permit only allows the emptying of bottles between 7:00am 
and 10:00pm.  This will continue to be in force if the increased trading hours are supported 
and further minimises any potential off-site amenity impacts from noise. 
 
Clause 22.09-3.5 – Car Parking 

 
113. As mentioned previously, this application to amend a planning permit does not seek to 

increase the current maximum number of patrons allowed on the premises.  Therefore, there 
is no increase in the car parking requirement and the provisions of Clause 52.06 (Car 
Parking) do not apply. 
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114. However, as noted earlier in this report, on-street car parking is available on Smith Street 
itself with minimal restrictions during the evening and late night period.  For example, 
between 5:00pm and 12:00 midnight, Monday to Saturday, car parking in front of the 
premises on Smith Street is paid parking but not time restricted, while after midnight car 
parking is free and unrestricted until 9:00am the following day.  Patrons who do choose to 
drive to the venue would therefore be expected to park their vehicle on Smith Street. 
 

115. However, given the nature of the use as a tavern, the stringent enforcement of drink driving 
laws would influence patrons to travel responsibly to the venue (e.g. public transport, taxi, 
private driver service, etc.) if they intend to imbibe alcohol. 
 

116. Additionally, a trial of 24 hour public transport on Friday and Saturday nights is currently in 
place across Melbourne and the 86 tram that travels in front of the site is included within the 
trial.  Trams operate every 30 minutes on those tram lines selected as part of the trial.  Taxis 
are also readily available from Smith Street and Uber is providing an alternative choice for 
patrons in the evening. 
 

117. The combination of factors outlined above result in no unreasonable impacts on the 
functioning of the local traffic network or car parking availability and will not adversely impact 
on residential areas by way of on-street parking.  Due to the context of the subject site and 
the lack of patron access from Little Smith Street, patrons will be adequately discouraged 
from parking in residential streets   
 
Clause 22.09-3.6 – Noise and Amenity 
 

118. As part of this application, a noise and amenity action plan has been submitted outlining the 
measures to address potential amenity impacts.  Measures include the playing of only 
background music, the presence of a manager on-site at all times to immediately address 
any amenity issues (if practical) and the training of staff to the relevant industry standards 
(RSA). 
 

119. Many of the requirements of Clause 22.09-3.6 and Clause 22.09-4.3 of the Scheme, in 
relation to the provision of a noise and amenity action plan, are addressed in other sections 
of this report.  The measures within the submitted noise and amenity action plan are 
considered appropriate to manage the extended operation of the premises without causing 
undue detriment to the amenity of the surrounding area.  Measures to minimise amenity 
impacts of the proposal as indicated in the noise and amenity action plan that are not 
addressed elsewhere in this report include: 
(a) Alcohol cannot be taken from the premises or consumed on the footpath. 
(b) Waste collection is undertaken after 8:00am, while glass and bottles are only emptied 

between 7:00am and 10:00pm. 
(c) Bins are not put out for collection after 10:00pm on any day 
 

120. However, there are omissions from the noise and amenity action plan, as outlined throughout 
this report, including incorrect references to the previous maximum capacity of the venue.  
As such, a condition contained in the recommendation section of this report requires an 
amended noise and amenity action plan that includes all measures committed to by the 
applicant in an updated plan. 
 
Cumulative Impacts 
 

121. The decision guidelines set out in Clause 52.27 of the Yarra Planning Scheme require 
consideration of the following: 
(a) The State Planning Policy Framework and the Local Planning Policy Framework, 

including the Municipal Strategic Statement and local planning policies. 
(b) The impact of the sale or consumption of liquor permitted by the liquor licence on the 

amenity of the surrounding area. 
(c) The impact of the hours of operation on the amenity of the surrounding area. 
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(d) The impact of the number of patrons on the amenity of the surrounding area. 
(e) The cumulative impact of any existing licensed premises and the proposed licensed 

premises on the amenity of the surrounding area. 
 

122. In addition to Clause 52.27 and Council’s licensed premises policy (Clause 22.09), it is 
necessary to give consideration to potential cumulative impacts associated with a proposal 
for a new or expanded liquor licence.  The ‘Corner Hotel’ decision (Swancom Pty Ltd T/as 
Corner Hotel v Yarra City Council & Ors) provides a potential assessment methodology for 
considering applications that may result in cumulative impact.  The decision also 
acknowledges that depending on the nature of the use (i.e. premises type, patron numbers 
and operating hours), the required level of assessment will vary. 
 

123. Since the ‘Corner Hotel’ decision, Council has developed an assessment tool to determine 
the likelihood of cumulative impacts occurring as a result of a proposal based on risk factors 
associated with the type of premises, size of premises and closing hours of the premises, to 
help determine what level of assessment is appropriate. 
 

124. It is considered that a cumulative impact assessment is warranted for this application, as the 
proposal scores an eight on the determinative risk factors.  Applying the matrix of risk below, 
a reasonable consideration would suggest that a score of one to three would be no risk, but 
that a score higher than three would be a potential risk and require a cumulative impact 
assessment. 
 

Type of Premise Risk Factor 

Café / Restaurant 0 

Bar / Restaurant / Café 1 

Bar 3 

Hotel / Tavern 3 

Night Club 3 

Place of Assembly 2 

 

Size of Premise Risk Factor 

0 – 49 patrons 1 

50 – 99 patrons 1 

100 – 199 patrons 2 

200+ 3 

 

Closing hours Risk factor 

11pm 0 

12am 1 

1am 2 

2am 3 

3am 3 

After 3am 4 

 
125. The subject site operates as an existing licenced premises with additional operating hours 

sought as part of this application.  As discussed above, the site is within a Commercial 1 
Zone and in a major activity centre, adjacent to a road in a Road Zone, Category 1 with a 
tram line.  There is no change to the maximum number of patrons on the premises. 
 

126. Additionally, Practice Note 61 – Licensed Premises: Assessing Cumulative Impact provides 
further guidance on assessing the cumulative impact of a licensed premise.  The practice 
note applies to new or expanded licensed premises that will be licensed after 11:00pm and in 
an area where there is cluster of licensed premises.   
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The amendment seeks to increase the trading hours of the premises to 3:00am.  The site is 
also located within a cluster of licensed premises.  As such, a cumulative impact assessment 
is also required under the criteria set by the Practice Note. 
 

127. Practice Note 61 recommends that planning policy context, surrounding land use mix and 
amenity, the mix of licenced premises, transport and dispersal and impact mitigation should 
be considered when assessing the cumulative impact of licenced premises.  These matters 
are further discussed below. 
 
Planning Policy and Context 
 

128. In relation to the planning policy and context, the proposal has been assessed against all 
relevant provisions of the State and Local Planning Policy Framework as discussed 
throughout this report and is considered to be generally consistent with relevant provisions, 
subject to conditions outlined in the recommendation section of this report. 
 
Surrounding Land Use Mix and Amenity 
 

129. The Smith Street activity centre contains a wide range of commercial and entertainment 
uses.  As outlined earlier in this report, the subject site adjoins residentially zoned land to the 
west on the opposite side of Little Smith Street.  The nearest sensitive uses to the subject 
site are the former warehouses built hard edge to the Little Smith Street frontage and 
converted to dwellings. 
 

130. While there are dwellings located to the immediate west, similar late night venues operate in 
proximity to the subject site with a similar interface to Little Smith Street and residentially 
zoned land further west.  To the immediate north, as detailed earlier in this report, Yah Yah’s 
operates between 12:00pm and 1:00am the following day, Good Friday and Anzac Day, 
between 11:00am and 1:00am the following day, Monday to Wednesday and between 
10:00am and 5:00am the following day, Thursday to Sunday, with a maximum capacity of 
250 patrons. 
 

131. Further north, Sircuit Bar operates between 12:00pm and 3:00am the following day on Anzac 
Day and between 10:00am and 3:00am the following morning on any other day, with a 
maximum capacity of 300 patrons on the ground floor.  The operating hours for the first floor 
of this bar are between 12:00pm and 1:00am the following day on Anzac Day and between 
10:00am and 1:00am the following morning on any other day, with a maximum capacity of 
160 patrons on the first floor.  The overall capacity of this venue is 460 patrons. 
 

132. Anecdotal evidence and comments within the objectors’ submissions suggest that the 
amenity of the area is already affected to a certain extent by the existence of the late night 
venues in the surrounding area.  However, as noted in the updated licenced premises policy 
that forms part of C209, Smith Street between Gertrude Street and Alexandra Parade is 
identified as a core entertainment precinct. 
 

133. As a result of the above and as detailed earlier in this report, the increase in hours has the 
potential to generate off-site amenity impacts beyond what is reasonable, specifically on 
Sunday to Wednesday.  However, due to the mix of licenced premises that operate after 
1:00am on Thursday to Saturday, the amenity of the surrounding area is already impacted to 
an extent and the proposed increase in hours of this venue would not unreasonably add to 
those existing impacts. 
 
The Mix of Licenced Premises 

 
134. A review of the density of licensed premises in the area, the mix and type of licensed 

premises and existing amenity levels has been undertaken.  The precinct contains 
approximately 102 licensed premises within 500 metres (radius) of the subject site.   
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The Smith Street precinct contains a high concentration of licensed premises, predominantly 
comprising late night venues, but also including a high concentration of restaurants and 
cafes, many of which are only open during daytime trading hours. 
 

135. The mix and type of licensed premises associated with existing commercial uses within a 
500 radius from the subject land is as follows: 

 Four BYO licenced premises 

 Eleven general licensed premises 

 Five late night general licenced premises 

 Six late night on-premises licensed premises 

 23 on-premises licensed premises 

 Seven packaged licensed premises 

 30 restaurant and café licensed premises 

 Fourteen renewable limited licenced premises. 

 Two pre-retail liquor licences. 
 

136. As mentioned earlier in this report, of the licenced premises operating within a 500 metre 
radius of the subject site, ten operate after 1:00am.  Of these ten premises operating after 
1:00am, six are located within 100 metres of the subject site, as detailed in the table earlier in 
this report. 
 

137. Given the zoning of the land, its location within the Smith Street activity centre and the 
existing level of activity during both daytime and night time trading hours, particularly on 
Friday and Saturday nights, the amenity of dwellings within the area cannot reasonably be 
expected to be of the same level as dwellings located within a residential hinterland.  
Furthermore, the amenity of these dwellings is already likely to be affected by existing noise 
sources including traffic and transport services on Smith Street and commercial uses 
operating along Smith Street. 
 

138. The proposed extension of the trading hours for the existing tavern has the potential to result 
in off-site amenity impacts.  However, given the location of the site adjacent to an arterial 
roadway with a tram line, its physical separation from residential land uses to the west and 
the evidence outlined in the acoustic report, these impacts will be minimised to a certain 
extent. 
 
Transport and Dispersal 

 
139. Notably, the venue has its own sole patron entrance on Smith Street, which will enable the 

operators of the premises to monitor the use, including patron numbers.  The hours of 
operation proposed for the venue are also similar with the operating hours of existing late 
night venues within the activity centre. 
 

140. Additionally, all patrons leaving the venue will exit onto Smith Street through the sole 
entrance point to the venue.  Patrons are therefore unlikely to enter the nearby residential 
area due to the availability of public transport, taxis and public car parking located along 
Smith Street.  It is also relevant that permit car parking applies in some of the nearby 
residential areas which discourages patrons from entering and parking within residential 
areas. 
 

141. As discussed earlier in this report, a trial of 24 hour public transport on Friday and Saturday 
nights is currently in place across Melbourne and the 86 tram that travels in front of the site is 
included within the trial.  Trams operate every 30 minutes on those tram lines selected as 
part of the trial.  Taxis are also readily available from Smith Street and Uber is providing an 
alternative choice for patrons in the evening. 
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142. The combination of factors discussed above ensure that the proposed increase in hours to 
3:00am on Thursday to Saturday is unlikely to contribute to any problems for patron dispersal 
and will not reinforce any existing or create any new impacts arising from licenced premises 
closing times and patron dispersal within the area. 
 
Impact Mitigation 

 
143. Overall, it is anticipated that the venue's potential to contribute to a negative cumulative 

impact will be limited, provided that the conditions discussed throughout this report aimed at 
minimising any off-site amenity impacts are applied to any amended planning permit that 
issues. 

 
Other Matters 

 
144. The condition 1 requirement on the current planning permit PL01/1096 requires amended 

plans relating to the assessment of the previous Section 72 amendment.  As the amended 
plans were submitted and endorsed, this condition is no longer relevant and can be deleted 
from the permit. 
 

145. In order to ensure consistency between current endorsed plans and the proposed internal 
alterations to include a kitchen within the premises, a new condition 1 requirement is 
included within the recommendation section of this report.  The condition seeks amended 
plans showing the kitchen layout as depicted in the plans submitted as part of the Section 
57A amendment. 

 
Objectors’ Concerns 
 

146. The majority of the issues which have been raised by the objectors have been addressed 
within this report, as outlined below: 
(a) Amenity impacts (i.e. noise from patrons, music, staff and emptying of bottles, etc., and 

anti-social behaviour). 
(b) Further impacts on on-street parking. 
 

147. Outstanding concerns raised in the objections are discussed below, and relate to: 
(a) Location of bins. 

Council’s Civic Compliance Coordinator has noted that no recent amenity concerns 
have been received in relation to the premises.  Additionally, the bin storage area and 
the bin collection location are existing conditions that can generally not be altered as 
part of an amendment that only seeks to amend the operating hours of the venue. 

 
Conclusion 

 
148. The proposed amendment is considered to demonstrate a high level of compliance with the 

policy objectives contained within the State and Local Planning Policy Framework.  Notably, 
the proposed amendment will not result in unreasonable impacts on the surrounding area 
through the implementation of the noise and amenity action plan, compliance with the 
recommendations in the acoustic report and maintaining restrictions on operating hours until 
1:00am on Sunday to Wednesday. 
 

149. Based on the above report, the proposed amendment is considered to comply with the 
relevant Planning Scheme provisions and planning policy and is therefore supported, subject 
to conditions outlined in the recommendation below. 
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RECOMMENDATION 

 
That having considered all objections and relevant planning policies, the Committee resolves to 
issue a Notice of Decision to Grant an Amended Planning Permit PL01/1096.02 to extend the 
operating hours of the premises from 1:00am to 3:00am, Thursday to Saturday at 1/95-97 Smith 
Street, Fitzroy, subject to the following conditions (new or amended conditions highlighted in bold, 

deleted conditions shown dashed): 
 
1. Prior to the commencement of the approved amendment (increase in patron numbers and 

associated car parking reduction) amended plans to the satisfaction of the Responsible 
Authority must be submitted to and approved by the Responsible Authority. When approved, 
the plans will be endorsed and will then form part of the permit. The plans must be drawn to 
scale with all dimensions noted and three copies must be provided. The plans must be 
generally in accordance with the plan submitted to Council on 8 August 2013 but modified to 
show: 
a. The location of the food van in the rear courtyard. 
b. Notations on the plan to indicate that the rear roller door will be closed at all times when 

the food van is operational. 
 
1. Prior to the commencement of the approved amendment PL01/1096.02 (increase in 

trading hours), amended plans to the satisfaction of the Responsible Authority must 
be submitted to and approved by the Responsible Authority.  When approved, the 
plans will be endorsed and will then form part of the permit.  The plans must be drawn 
to scale with all dimensions noted and three copies must be provided.  The plans must 
be generally in accordance with the the plans submitted to Council on 2 August 2017 
showing the proposed kitchen, but modified to show: 
(a) The location of the food van in the rear courtyard and the notation on the plans 

stating that the courtyard roller door is to be closed at all times while the food 
truck is operating, in accordance with the plans previously endorsed by Council 
on 20 March 2014. 

 
2. The use hereby authorised must accord with the endorsed plans. Any alterations must be 

approved by the Responsible Authority. 
 
3. They layout of the use hereby authorised, including the position of “table and chairs”, on the 

endorsed plans must not be altered without the written consent of the Responsible Authority. 
 
4. This permit will expire if the increased hours hereby authorised under amended 

planning permit PL01/1096.02 is not commenced within two years from the date of this 
amended permit.  The Responsible Authority may approve extensions to these time 
limits if requests are made within 3 months of expiry. 

 
5. Within 5 working days of the commencement of the use hereby authorised, the operator of 

the use hereby authorised must advise the Responsible Authority in writing of the date of 
commencement of the use hereby authorised. 

 
6. Prior to the commencement of the increased trading hours approved under this 

amendment (PL01/1096.02), an amended noise and amenity action plan to the 
satisfaction of the Responsible Authority must be submitted to and approved by the 
Responsible Authority.  When approved the amended noise and amenity action plan 
will be endorsed and form part of this permit.  The amended noise and amenity action 
plan must generally be in accordance with the noise and amenity action plan prepared 
by Tract Consultants and dated June 2013, but modified to include (or show, or 
address): 
(a) That food offerings will be available to patrons at all times while the sale and 

consumption of liquor is taking place. 
(b) Details of the substantial food offerings. 
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(c) The maximum capacity of the premises in accordance with condition 9 of this 
planning permit. 

(d) The hours of operation of the premises in accordance with condition 8 of this 
planning permit. 

 
When approved, the noise and amenity action plan will be endorsed and will then form 
part of the permit.  The use must operate in accordance with the endorsed noise and 
amenity action plan to the satisfaction of the Responsible Authority. 

 
7. The use hereby authorised must only operate in accordance with the NAAP approved to the 

satisfaction of the Responsible Authority. 
 
8. The use may only operate between 7.00am to 1.00am the following day Monday to 

Wednesday, and 7:00am and 3:00am the following day, Thursday to Saturday. 

 
9. No more than 197 patrons may be permitted on the premises at any one time. 
 
10. Prior to the increase in patron numbers, a Noise Limiter must be installed and must be 

maintained thereafter. It must be set at a level specified by a qualified acoustic engineer, to 
ensure the escape of amplified music does not exceed the requirements of SEPP N-2. 

 
11. The use hereby authorised must at all times comply with State Environment Protection Policy 

N-1 (Control of Noise from Commercial, Industrial or Trade Premises) and N-2 State 
Environment Protection Policy (Control of Music Noise from Public Premises) or any other 
standard recommended by the Environment Protection Authority, or its successors. 

 
12. No live music or amplified music shall be permitted at any time (other than background 

music). 
 
13. Music associated with the use hereby authorised is not to be played outside the building or in 

a courtyard area. There are to be no speakers sited outside the building or in the courtyard 
area. 

 
14. A prominent notice, requesting patrons to take account of the needs of local residents for 

peace and quiet after 10.00pm on any day, must be displayed at the main exit from the 
premises. 

 
15. No emptying of bottles or cans into bins, or other receptacles, is permitted after 10.00pm on 

any night, or before 7.00am on any day. 
 
16. During all hours (whether or not liquor is served) in which the business is open to the public, 

entry must be made freely available to any authorised officer(s) of the responsible authority 
for the carrying out of any investigations associated with the sale or consumption of alcohol 
on the site. 

 
17. During all hours (whether or not liquor is served) in which the business is open to the public, 

there must be present on the premises, a person above the age of 18 years, responsible for 
the good conduct of the premises (‘The Manager’). The Manager must at all times be 
authorised by the occupier of the premises to make statements on their behalf to any 
authorised officer of the Responsible Authority regarding the conduct of the premises for the 
activity hereby authorised. 

 
18. The provisions, recommendations and requirements of the endorsed acoustic report 

must be implemented and complied with to the satisfaction of the Responsible 
Authority. 

 
NOTE:  A monetary contribution may be required in the event of a parking precinct plan for the area 
being adopted by Council. 
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NOTE:  These premises will be required to comply with the Food Act 1984. No development is to 
commence until plans are approved by Council’s Community Amenity and Health Branch. 
 
NOTE:  This site is subject to a Heritage Overlay pursuant to the Yarra Planning Scheme. Unless 
hereby approved, a planning permit is required for any demolition, re-painting or other external 
alterations, sandblasting, exterior works (including the installation of external airconditioning units) 
to an existing building or buildings, construction of a building or fence, changes to the natural 
topography of the land or the subdivision or consolidation of land. 
 
THIS PERMIT HAS BEEN AMENDED AS FOLLOWS: 
 

Date of amendment Brief description of amendment 

20 December 2013 Amendment to increase patron numbers associated 
with the existing tavern (bar) from 100 to 197, 
including an associated reduction in the car parking 
requirements. 
 

 Pursuant to section 74 of the Planning and 

Environment Act (1987) the permit and plans have 

been amended in the following ways: 

 Delete the previous condition 1 requirement for 

amended plans and add a new condition 1. 

 Amend condition 6 to require an updated noise 

and amenity action plan. 

 Amend condition 8 to increase the hours from 

1:00am to 3:00am on Thursday to Saturday. 

 

 
 
 

 
CONTACT OFFICER: Nikolas Muhllechner 
TITLE: Principal Planner 
TEL: 9205 5456 

 
  
Attachments 
1  PL01/1096.02 - 1/95-97 Smith Street Fitzroy - Subject Land Map  
2  PL01/1096.02 - 1/95-97 Smith Street Fitzroy - Section 57A Amended Plans with Kitchen  
3  PL01/1096.02 - 95-97 Smith Street Fitzroy - Updayed Acoustic Report  
4  PL01/1096.02 - 1/95-97 Smith Street Fitzroy - Referral Comments from Social Research and 

Policy Unit 
 

5  PL01/1096.02 - 1/95-97 Smith Street Fitzroy - Referral Comments on Original Acoustic 
Report 
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SUBJECT LAND: 

 

Property Map 
 

 
 

Zoning Map 

 
 

 North 

 

Subject Site 
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1.3 283A Burnley Street, Richmond - PLN17/0180 - Development of the land for the 
construction of two new dwellings, creation of access to a Category 1, Road 
Zone and a reduction in the car parking requirement. 

 
Executive Summary 
 
Purpose 
 

1. This report provides Council with an assessment of a planning permit application submitted 
for 283A Burnley Street, Richmond. The report recommends approval of the application, 
subject to a number of conditions. 

 
Key Planning Considerations 
 

2. Key planning considerations include:  
(a) Clause 15.01-1 – Urban Design; 
(b) Clause 21.05 – Built Form; 
(c) Clause 22.10 – Built Form and Design Policy; 
(d) Clause 22.13 – Residential Built Form; 
(e) Clause 32.08 – General Residential Zone (Schedule 4); 
(f) Clause 52.29 – Land Adjacent to a Road Zone, Category 1, or a Public Acquisition 

Overlay for a category 1 road; 
(g) Clause 55 – Two or more dwellings on a lot (ResCode); 
(h) Clause 52.06 – Car Parking. 

 
Key Issues 
 

3. The key issues for Council in considering the proposal relate to: 
(a) Neighbourhood character and built form; 
(b) On and off-site amenity impacts; 
(c) Car parking; and, 
(d) Objector concerns.  

 
Objector Concerns 
 

4. Six objections were received to the application, these can be summarised as: 
(a) Lack of integration with neighbourhood character; 
(b) Overdevelopment of the site and excessive height; 
(c) Loss of one on-street car parking space to Burnley Street due to proposed vehicle 

crossing; 
(d) Off-site amenity impacts (overshadowing, loss of daylight, overlooking, noise from roof 

terrace); 
(e) Loss of property values to surrounding land. 

 
Conclusion 
 
5. Based on the following report, the proposal is considered to comply with the relevant 

planning policy and should therefore be supported. 
 
 
CONTACT OFFICER: Lara Fiscalini 
TITLE: Senior Statutory Planner 
TEL: 9205 5372 
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1.3 283A Burnley Street, Richmond - PLN17/0180 - Development of the land for the 
construction of two new dwellings, creation of access to a Category 1, Road 
Zone and a reduction in the car parking requirement.     

 

Trim Record Number: D17/154461 
Responsible Officer: Principal Statutory Planner  
  
 

Proposal: Development of the land for the construction of two new dwellings, 
creation of access to a Category 1, Road Zone and a reduction in the 

car parking requirement. 

Existing use: Residential – Single dwelling 

Applicant: Luxury Living  

Zoning / Overlays: General Residential Zone (Schedule 4) 

Design and Development Overlay (Schedule 2) 

Date of Application: 6 March 2017 

Application Number: PLN17/0180 

 
Planning History 

 
1. There is no planning history for this site. 

 
Background 

 
2. The application was lodged on 6 March 2017, with additional information submitted on 19 

May 2017. The application was advertised, with 6 objections received. 
 

3. Amended plans were submitted by the Applicant under Section 57A of the Planning and 
Environment Act 1987 (the Act) on 8 August 2017. The following changes were incorporated 

into the amended plans; 
(a) Minor alterations to wall setbacks and details of entrance walkway (including 

dimensions of windows) along the northern elevation; 
(b) Rearrangement of the ground level of Unit 2, including the removal of the garage and 

replacement with the living room, kitchen and dining room. A lightcourt incorporated 
into the northern boundary and a new wall (4m in length and 2.5m in height above 
natural ground level [NGL]) extending along the southern boundary; 

(c) Amended setbacks from the southern boundary at first-floor, also associated with Unit 
2, with some setbacks decreasing and the setback adjacent to open space within the 
southern site increasing from 1m to 1.5m; 

(d) A lightcourt incorporated into the northern boundary at this level; 
(e) Deletion of the second floor & roof terrace of Unit 2; 
(f) Subsequent reduction in height of Unit 2 from 9.6m to 7.1m above NGL; 
 

4. The amended application was not re-advertised under the provisions of Section 57B of the 
Act as the amendments were granted a discretionary exemption at Council’s Development 
Assessment Panel meeting held on 11 August 2017. It was considered that the amendments 
would not result in any increased detriment to surrounding sites. 

5. A Consultation Meeting was held on 12 September 2017, where the key issues raised in the 
objections were discussed with the Permit Applicant, Objectors and Planning Officers 
present. The amended plans were circulated to all Objectors with the invitations to this 
meeting, with these plans forming the decision plans for this application. 
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6. Additional information in the form of sketch plans was submitted by the Applicant on 19 
September 2017. These plans include a site survey plan, detailed elevations and amended 
shadow diagrams, and were in direct response to requests from objectors. The plans were 
forwarded to the relevant objectors (directly to the north and south of the site), were sent out 
with invitations to this meeting and are attached to this report. 
 

7. It is noted that the height of the proposed fence along part of the northern boundary has 
altered in the sketch plans from 1.8m to 1.7m. Maintaining the height of this fence at 1.8m is 
preferred, to limit overlooking impacts into the adjacent site. This will be discussed later 
within this report (B22 – Overlooking). 
 

Existing Conditions  

 
Subject Site 
 

8. The subject site is located on the eastern side of Burnley Street, an equal distance 
(approximately 400m) between Swan Street and Bridge Road, Richmond. The site is 
rectangular in shape and has a frontage to Burnley Street of 5.77m, a site depth of 40.23m 
and an overall area of approximately 236sqm. Secondary access is provided to the site via 
Hofert Lane; a right-of-way (ROW) that abuts the rear boundary and provides vehicle access 
to a number of properties to the east. 

 
9. The site is developed with a single-storey, brick dwelling with a pitched roof. The dwelling is 

set back 2.26m from Burnley Street, with a recessed entrance adjacent to the southern 
boundary. A 1m high timber picket fence extends along the front boundary. The dwelling is 
set back 0.9m from the southern boundary and extends along the northern boundary for its 
entire length. A solid brick wall extends to a height of 4.1m along a significant portion of the 
northern boundary, with this wall reducing in height to 3.1m where associated with a carport, 
and then 2m high pickets towards the rear. 
 

10. Secluded private open space (SPOS) is provided to the rear of the dwelling, with a brick 
garage located within the site’s south-east corner. Part of the garage, including the rear wall 
and metal vehicle gates, extend approximately 2.4m beyond the eastern title boundary of the 
site, as shown on the certificate of title. These structures are located within a carriageway 
easement attached to Hofert Lane. The development of the site will restore all built form 
associated with the site to within its formal title boundaries.  
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11. The site is not encumbered by any restrictive covenants. As outlined previously, a 
carriageway easement is located at the rear of the site, with existing built form constructed 
within the confines of this easement. This built form will be removed as part of the 
application, with all future works limited to within the title boundaries. 

 
Surrounding Land 
 

12. Burnley Street is predominantly residential; with small pockets of commercial uses 
interspersed throughout. Built form scale ranges from single to triple-storey in height. A 
mixture of building designs are found in the street, including traditional, single-storey 
dwellings and more contemporary double to triple-storey townhouses and apartments. 
Higher built form, to the scale of five to six-storeys, is emerging closer to Swan Street in the 
south and Bridge Road to the north. 
 

13. Immediately to the north of the site is No. 275-277 Burnley Street; a triple-storey apartment 
building constructed c1970. The building is set back 3.2m from Burnley Street, with a 2.6m 
wide service area extending along the southern side of the building. This area contains bin 
storage, bicycle parking and areas for clothes drying. A large at-grade car park is located on 
the northern side of the building, with a crossover providing vehicle access from Burnley 
Street.  

 
14. A number of windows at all three levels address the subject site in the building’s southern 

wall. The western-most windows are non-habitable and finished with opaque glazing, with 
the remaining windows all associated with habitable rooms. This site abuts the subject site 
for a length of 31.4m. 

 
15. Abutting the remainder of the subject site to the north is No. 1 Dove Place. This is a double-

storey residential complex, accessed from Type Street to the east. A 4.1m high solid brick 
wall extends between the sites, with a number of first-floor windows set back 1m from the 
shared boundary. Horizontal timber slats extend above the boundary wall, screening views 
from the windows to the south.  

 
16. This residential complex is connected to another double to triple-storey residential complex 

at No. 86 Type Street. 
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17. To the south of the site is No. 285 Burnley Street; a single-storey brick dwelling with a 
pitched, metal roof. This dwelling is set back 4m from the front boundary, with a 1m high 
timber picket fence extending along this interface. The dwelling is similar in design to the 
subject dwelling, with a recessed entrance adjacent to its northern boundary. The dwelling 
abuts the shared boundary for a length of 11.7m, and is then set back 1.4m from the 
boundary, with an opaque Perspex roof cover above this setback.  

 
18. SPOS is on the eastern side of the site, with a brick garage extending along the rear 

boundary. Vehicle access is available to this garage from Hofert Lane. 
 

19. Hofert Lane abuts the rear of the subject site, to the east, with this ROW providing access to 
a number of dwellings addressing Burnley Street and Manton Street, to the south. Hofert 
Lane is accessed via Type Street, further to the east. 
 

20. To the west is Burnley Street, which is a Category 1 Road. On the opposite side of Burnley 
Street the built form character is mixed, with a combination of single and double-storey 
shops, a double-storey church and a double-storey terrace with a high parapet.  

 

21. The subject site is located within proximity to tram and train services, with the Burnley Train 
Station approximately 480m south-east of the site. The Bridge Road and Swan Street Major 
Activity Centres are 400m north and south respectively from the site, with trams operating 
along both of these major roads.  

 
The Proposal 

 
22. The proposal seeks to demolish the existing dwelling, garage and fences on the site and 

construct two dwellings. Unit 1 will address Burnley Street and will be triple-storey in height, 
with Unit 2 located to the rear and double-storey in height. Pedestrian access for both 
dwellings will be provided from Burnley Street. 
 

23. It is highlighted that a number of dimensions specified on the plans are not consistent with 
the 1:100 scale provided. These inconsistencies are minor, however if a planning permit is to 
issue, amended plans to the correct scale can be required via a condition. For the purposes 
of this assessment, the dimensions outlined on all plans have been used. If dimensions have 
not been provided, the 1:100 scale has been used. The minor inconsistencies between these 
measurements are not considered to result in any fundamental changes to the following 
assessment. 

 
Ground level 

 
24. Unit 1 will be set back 5.9m from the front boundary, with a timber clad garage door within 

the ground level façade. A 0.9m high sliding fence and pedestrian gate will extend along the 
front boundary. The material and design of this fence is not provided on the elevations. This 
detail can be confirmed via a permit condition, if a planning permit is to issue. 
 

25. A 3m wide vehicle crossing is proposed to be constructed to Burnley Street; this crossing will 
provide access for two vehicles to Unit 1. A vehicle turntable, flush with the ground, is 
proposed within the site’s front setback. This will allow vehicles to enter and exit the site to 
Burnley Street in a forward direction. A shared entrance pathway for both dwellings will 
extend along the site’s northern boundary. 
 

26. Unit 1 will be set back 1.4m and 1.8m from the northern boundary, with an in-built bin storage 
space (for Unit 2) and the front entrance to Unit 1 within the northern wall. The existing 4.1m 
high solid brick fence along this boundary will be replaced in part by a 1.8m high fence. As 
noted earlier, the sketch plans dated 19 September 2017 indicate that this fence will be 
composed of timber, at a height of 1.7m. A height of 1.8m for this fence is preferred, and will 
be discussed within Standard B22 (Overlooking) of this report. 
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27. Unit 1 will abut the southern boundary for a length of 12m and contain a garage and study at 
this level. 

 
28. The entrance door for Unit 2 will be set back 19.4m from the Burnley Street boundary, 

adjacent to the northern boundary. This Unit will abut the southern boundary for a total length 
of 7.6m and the northern boundary for 11.4m, with lightcourts on either side set back 1m 
from the respective boundary. A bedroom and the main living rooms, including kitchen, will 
be located at this level. 
 

29. Vehicle access for this dwelling will be provided from Hofert Lane, with a vehicle turntable 
located within the rear courtyard. A car parking space (above the turntable) will be separated 
from an area of SPOS by a curved screen. 
 
First-floor 

 
30. Unit 1 will be set back 4.1m from the front boundary and 0.77m from the front section of the 

southern boundary. This level will abut the northern boundary, with the exception of a central 
lightcourt, set back 1.37m from this interface. This level will contain three bedrooms, an 
ensuite and a bathroom. 
 

31. Unit 2 will extend along the northern boundary for a length of 13.3m (with a 1.8m lightcourt 
midway along this boundary) and the southern boundary for 4m, with the remaining southern 
wall set back 1m and 1.53m from the southern boundary. The rear wall will be set back 6.5m 
from the eastern boundary, with a section of this level cantilevering over SPOS below. This 
level will contain two bedrooms, a study, ensuite and bathroom. 
 
Second floor & terrace 
 

32. Unit 1 at this level will mirror the setbacks provided at first-floor, with a 6sqm balcony 
addressing Burnley Street. The kitchen, living room and dining area will be located at this 
level, with access to a roof terrace.  The roof terrace will be set back 12.5m from the front 
boundary, 1.3m from the southern boundary and 0.8m from the northern boundary, with this 
terrace inset within the pitched roof form of the dwelling.  
 
General 

 
33. The maximum height of Unit 1 will be 10.8m and Unit 2 will be 7.1m above NGL. The site will 

be excavated to varying degrees, resulting in lower ground levels than both adjacent sites. 
 

34. A significant degree of glazing will be incorporated into the facades of both dwellings. Other 
materials will include; 
(a) Walls – Timber cladding and brickwork, with small sections of metal cladding;  
(b) Roof – colourbond; 
(c) Garage door – timber slats; 
(d) Windows – mixture of clear and translucent glazing. 

 
Planning Scheme Provisions 
 

Zoning 
 

General Residential Zone (Schedule 4) 
 
35. Pursuant to clause 32.08-2 of the Yarra Planning Scheme (the Scheme), a planning permit is 

not required to use the site for dwellings. 
 
36. Pursuant to clause 32.08-6 of the Scheme, a planning permit is required to construct two or 

more dwellings on a lot. 
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37. Pursuant to Clause 32.08-9 of the Scheme; 
(a) A building must not be constructed for use as a dwelling that: 

(i) exceeds the maximum building height specified in a schedule to this zone; or 
(ii) contains more than the maximum number of storeys specified in a schedule to 

this zone. 
(b) If no maximum building height or maximum number of storeys is specified in a 

schedule to this zone: 
(i) the building height must not exceed 11 metres; and 
(ii) the building must contain no more than 3 storeys at any point. 

 
38. Schedule 4 of the Zone states that a building must not be constructed for use as dwellings 

that exceed 11.5m in height. 
 

Overlays 
 
Design and Development Overlay (Schedule 2 – Main roads and boulevards) 
 

39. Pursuant to clause 43.02-2 of the Scheme, a planning permit is required to construct a 
building. 
 
Particular Provisions 
 
Clause 52.29 – Land adjacent to a road zone, Category 1, or a public acquisition overlay for 
a category 1 road zone 
 

40. Pursuant to Clause 52.29, a planning permit is required to create or alter access to a Road 
Zone Category 1. An application must be referred to the relevant Roads Corporation (in this 
instance; VicRoads). 
 
Clause 52.06 – Car Parking 

 
41. Clause 52.06-2 requires that before a new use commences, the number of car spaces 

specified under Clause 52.06-5 must be provided. Clause 52.06-3 states that a permit can be 
issued to reduce the number of car spaces required under this clause. 
 

42. The Clause 52.06-5 requirements, the proposal provision and the subsequent shortfall are 
shown below.  
 

 
 
 
 
 

C 
 
 
 
 
 
 
 
43. With two on-site car parking spaces proposed for Unit 1, the application seeks a car parking 

reduction of one space for Unit 2. 
 
Clause 55 – Rescode 

 
44. The development must meet the requirements of Clause 55. 

 

Use Bedrooms Rate No. required No. proposed 

Unit 1 4 bedroom 
dwelling 

2 spaces per 3 or more 
bedroom dwelling 

2 2 
 

Unit 2 3 bedroom 
dwelling plus 
study 

2 spaces per 3 or more 
bedroom dwelling 

2 1 

Total   4 3 
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General Provisions 
 
Clause 65 – Decision Guidelines 

 
45. The Decision Guidelines outlined at Clause 65 of the Scheme are relevant to all applications. 

Because a permit can be granted does not imply that a permit should or will be granted. 
Before deciding on an application, the Responsible Authority must consider, amongst other 
things, the relevant State Planning Policy Frameworks, Local Planning Policy Frameworks 
and any Local Policy, as well as the purpose of the Zone, Overlay or any other Provision.  

 
State Planning Policy Framework (SPPF) 

 
46. The following SPPF provisions of the Scheme are relevant: 

 
Clause 11 – Settlement 
 

47. Planning is to recognise the need for, and as far as practicable contribute towards (as 
relevant); 
(a) Diversity of choice. 
(b) Adaptation in response to changing technology. 
(c) Economic viability 
(d) A high standard of urban design and amenity. 
(e) Energy efficiency. 
(f) Accessibility 
(g) Land use and transport integration 

 
48. Planning is to facilitate sustainable development that takes full advantage of existing 

settlement patterns, and investment in transport and communication, water and sewerage 
and social facilities. 

 
Clause 11.02 – Urban growth 
 

49. The objective of this clause is: to ensure a sufficient supply of land is available for residential, 
commercial, retail, industrial, recreational, institutional and other community uses. 

 
Clause 11.04-2 – Housing Choice and Affordability  
 

50. The objective of this clause is: to provide a diversity of housing in defined locations that cater 
for different households and are close to jobs and services. 

 
Clause 11.04-4 – Liveable Communities and Neighbourhoods  

 
51. The objective of this clause is: to create healthy and active neighbourhoods and maintain 

Melbourne’s identity as one of the world’s most liveable cities. 
 

Clause 15 – Built Environment and Heritage 
Clause 15.01-1 – Urban design 

 
52. The objective of this clause is: to create urban environments that are safe, functional and 

provide good quality environments with a sense of place and cultural identity. 
 
Clause 15.01-2 – Urban Design Principles 

 
53. The objective of this clause is: to achieve architectural and urban design outcomes that 

contribute positively to local urban character and enhance the public realm while minimising 
detrimental impact on neighbouring properties. 

 
Clause 15.01-4 – Design for safety 
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54. The Objective of this Clause is ‘to improve community safety and encourage neighbourhood 

design that makes people feel safe’. 
 
Clause 15.01-5 – Cultural identity and neighbourhood character 
 

55. The objective of this clause is ‘to recognise and protect cultural identity, neighbourhood 
character and sense of place’. 

 
Clause 15.02-1 – Energy and resource efficiency 
 

56. The objective of this clause is ‘to encourage land use and development that is consistent with 
the efficient use of energy and the minimisation of greenhouse gas emissions’. 

 
Clause 16 – Housing 
Clause 16.01-1 – Integrated housing 
 

57. The objective of this clause is ‘to promote a housing market that meets community needs’. 
 

Clause 18.02-1 - Sustainable personal transport 
 

58. The objective of this clause is ‘to promote the use of sustainable personal transport’. 

 
Local Planning Policy Framework (LPPF) 
 

59. The following LPPF provisions of the Scheme are relevant: 
 
Clause 21 – Municipal Strategic Statement (MSS) 

 
Clause 21.04 – Land use 
Clause 21.04-1 – Accommodation and Housing 
 

60. The relevant Objectives and Strategies of this clause are: 
 
(a) Objective 1 To accommodate forecast increases in population.  
(b) Objective 2 To retain a diverse population and household structure.  

 
Clause 21.05-2 – Urban design 

 
61. Built form in the municipality is characterised by low-rise urban form with pockets of higher 

development, which distinguishes Yarra from adjoining municipalities. In managing the City’s 
built form, development that builds upon Yarra’s existing sense of place is to be encouraged 
alongside new development that aspires to high quality architectural design, environmental 
sustainability and public domain enhancements. This clause incorporates the following 
objectives to achieve this: 
(a) Objective 16 - To reinforce the existing urban framework of Yarra; 
(b) Objective 18 - To retain, enhance and extend Yarra’s fine grain street pattern; 
(c) Objective 20 - To ensure that new development contributes positively to Yarra's urban 

fabric. 

 
Clause 21.06 – Transport  
Clause 21.06-1 – Walking and cycling 

 
62. This clause builds upon the Objectives outlined at Clause 18, promoting cycling, walking and 

public transport as alternatives to private motor vehicle usage. 
 
Clause 21.07 Environmental Sustainability 
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63. The relevant objective of this clause is: 
 
(a) Objective 34 To promote ecologically sustainable development: 

 
Clause 21.08 Neighbourhoods 

 
64. Clause 21.08-10 – Central Richmond (area between Bridge Road and Swan Street). Figure 

24 of this clause identifies this site as ‘Inner Suburban Residential’ with the area described 

as follows; 
(a) The land use character of this neighbourhood is predominantly residential, with the 

area closest to Punt Road comprising early to mid-Victorian cottages and terraces, and 
an increasing amount of Edwardian dwellings towards the east of the neighbourhood. 

  
 Relevant Local Policies 
 

Clause 22.10 – Built Form and Design Policy 
 

65. Relevant objectives within this clause include; 
(a) Ensure that new development positively responds to the context of the development 

and respects the scale and form of surrounding development where this is a valued 
feature of the neighbourhood character. 

(b) Ensure that new development makes a positive contribution to the streetscape through 
high standards in architecture and urban design; 

(c) Limit the impact of new development on the amenity of surrounding land, particularly 
residential land; and 

(d) Encourage environmentally sustainable development. 
 

Clause 22.13 – Residential Built Form Policy 
 

66. The relevant built form character type relating to the subject site is “Inner Suburban 
Residential”. 
 

67. Clause 22.13-3.2 notes the applicable design responses for development within “Inner 
Suburban Residential’ areas; 
(a) Maintain the existing pattern of front setbacks. 
(b) Landscape the front setback in a style that reinforces the garden character (if any) of 

the streetscape. 
(c) Where the general pattern of development includes gaps between buildings, include a 

setback on at least one side of the building. 
(d) Orient buildings at right angles to the street frontage. 
(e) Provide front fencing that is open (unless the building is zero front setback). 
(f) On single house sites in areas with generally consistent building heights, limit 

variations in height to a maximum of one storey compared to the adjacent properties. 
 
Clause 22.16 – Stormwater Management (Water Sensitive Urban Design) 

 
68. This policy applies to applications for new buildings and recognises that increased 

development can result in greater hard surface area and changes to the volume, velocity and 
quality of stormwater drainage into natural waterways.  
 
Clause 22.17 Environmentally Sustainable Development 
 

69. The overarching objective outlined at Clause 22.17-2 is; 
(a) That development should achieve best practice in environmentally sustainable 

development from the design stage through to construction and operation. 
 

70. To assess the energy efficiency of the development, a Sustainable Design Assessment is 
required to be submitted.  
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Advertising  
 
71. The application was advertised under the provisions of Section 52 of the Act with 55 letters 

sent to surrounding owners and occupiers and two signs displayed on site. 
 
72. Council received a total of 6 objections to the application. The grounds of objection are 

summarised as follows; 
(a) Lack of integration with neighbourhood character; 
(b) Overdevelopment of the site and excessive height; 
(c) Loss of one on-street car parking space to Burnley Street due to proposed vehicle 

crossing; 
(d) Off-site amenity impacts (overshadowing, loss of daylight, overlooking, noise from roof 

terrace) 
(e) Loss of property values to surrounding land. 

 
73. Amended plans were submitted by the Applicant under Section 57A of the Act on 8 August 

2017. The changes to the development are outlined within the Background section of this 
report. 
 

74. The amended application was not re-advertised under the provisions of Section 57B of the 
Act as the amendments were granted a discretionary exemption at Council’s Development 
Assessment Panel meeting held on 11 August 2017. It was considered that the amendments 
would not result in any increased detriment to surrounding sites. 

 
75. A Consultation Meeting was held on 12 September 2017, where the key issues raised in the 

objections were discussed with the Permit Applicant, Objectors and Planning Officers 
present. The amended plans were circulated to all Objectors with the invitations to this 
meeting. 

 
76. Additional sketch plans were submitted by the Applicant on 19 September 2017. These plans 

include a site survey plan and amended shadow diagrams, and were in direct response to 
requests from Objectors. The plans were forwarded to the relevant objectors and are 
attached to this report. 
 

Referrals  

 
External Referrals 
 

77. The application was required to be referred to VicRoads under Section 55 of the Act. 
VicRoads had no objection to the proposal, subject to a number of conditions and a note 
being included on any planning permit issued by Council. The referral advice is attached to 
this report. 
 
Internal Referrals 
 

78. The application was referred to Council’s Engineering Services and Urban Design Unit, with 
referral comments attached to this report. 
 

79. Advice was sought from SLR Acoustic Consultants regarding potential noise impacts from 
the vehicle turntable, given the location of the front turntable adjacent to a bedroom within 
the southern dwelling. The comments are included as an attachment to this report and will be 
discussed within Standard B24 (Noise). 

    

OFFICER ASSESSMENT 
 
80. This assessment will be framed around the following: 

(a) Clause 55 Assessment (incorporating an assessment against relevant local policies);  
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(b) Car parking and, 
(c) Objector concerns.  

 
Clause 55 – ResCode 

 
B1 – Neighbourhood character objectives  

 
81. The character surrounding the site is mixed with regards to design, style and scale, with 

traditional dwellings, mid-century apartment buildings and contemporary townhouses (double 
to triple-storey in scale) interspersed along Burnley Street. The site is located in an area 
undergoing change, being within proximity to two Major Activity Centres and largely 
unencumbered by a heritage overlay. The area surrounding Burnley Street and the subject 
site is predominantly located within the General Residential Zone (Schedule 4) which allows 
built form to extend to 11.5m (or triple-storey) in height. The zoning of the land therefore 
anticipates and encourages higher built form to occur. 
 

82. The location of the subject site provides an appropriate response for the construction of two 
dwellings, with the siting of the dwellings (with only one addressing Burnley Street) ensuring 
that the fine-grain pattern of the streetscape and the dimensions of the single dwellings to the 
south are replicated. Properties along Burnley Street generally have minimal front and side 
setbacks, with a degree of landscaping a common characteristic along the streetscape. Front 
fences for single dwelling sites tend to be low and transparent. 

 
83. The design reflects proportions and design elements found in more traditional dwellings, 

including the angled roof-form, whilst providing a contemporary response within a changing 
environment.  

 
84. The proposal responds appropriately to the height of the apartment building to the north and 

provides a raked response from the single-storey scale to the south, with an additional 
setback from the southern boundary at the two upper levels. This design allows for an 
appropriate transition in height from the lower built form, and responds effectively to the 
context of each site. The transition in height along the section of streetscape is demonstrated 
in the image below. 

 

 
 

85. Existing built form will be removed from the rear of the site, allowing for an open area that 
creates a spine of open space which continues through to Manton Street in the south. 
Vehicle access will be provided for Unit 2 from this interface, with Hofert Lane primarily used 
for this reason.  
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The design response will provide an environment which has a feeling of safety for users of 
the laneway, whilst providing safe pedestrian and vehicle access, with the proposed vehicle 
turntable at the rear of the site allowing vehicles to exit the laneway in a forward direction. 
This is consistent with objectives outlined at Clause 22.07 (Development Abutting Laneways) 
of the Scheme. 

 
86. Based on the above, the proposed development will adequately respect the existing and 

emerging neighbourhood character and is in accordance with the objectives and the decision 
guidelines outlined at Clause 22.13-3.2 (Inner Suburban Residential) and Clause 22.13-3.3 
(Urban Residential) of the Scheme. 

 
B2 – Residential policy objectives 

 
87. The subject site is located within 400m of two Major Activity Centres, with the development of 

the site resulting in efficient use of existing infrastructure and supporting an increase in 
population in established areas, consistent with Clause 21.04-1 of Council’s MSS. The 
objectives of the Standard are met. 
 
B3 – Dwelling diversity objective 

 
88. This Standard does not apply to developments with less than 10 dwellings. 

 
B4 – Infrastructure objectives 

 
89. The proposal is located within an area with existing utility services and infrastructure, with the 

site already accommodating one dwelling which is connected to all necessary services. The 
objectives of the Standard are met.  
 
B5 – Integration with the street objective 

 
90. Unit 1 will be oriented to Burnley Street, with a sliding fence (0.9m high) extending along the 

front boundary. The image below demonstrates that the fence will be low and permeable, 
allowing views to the dwelling façade. A condition has required the details of this fence to be 
included on all relevant drawings. This outcome is supported. 

 

 
 

91. A garage door will address the street at ground level, with this door to be finished in dark 
timber slats, with no visible openings. The entrances to both dwellings are set back within the 
site to the north, with restricted views to these doors available from Burnley Street. Based on 
this design, the dwelling has limited integration with the street.  
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92. Council’s Urban Design Unit, whilst not overly supportive of the garage within the ground 

floor façade, acknowledged that the use of timber slats and the setback from the street 
reduces the prominence of this feature. The use of timber in particular is supported, along 
with the different colour of timber, as this references the upper level façade whilst not 
competing with it. 
 

93. Visibility to the pedestrian entrances would be enhanced if a separate pedestrian gate was 
constructed in line with the garage door. This gate would provide clear identif ication for the 
entrances. The gate should be the same height as the garage door, but permeable, so that 
views to the pedestrian door of Unit 2 are visible in the distance. A minimum of 50% 
permeability would allow this to occur. The gate should be composed of timber, to match the 
garage door. The addition of this gate can be required via a condition, if a permit is to issue. 
 

94. The lack of compliance with the Standard is somewhat alleviated through the use of 
extensive glazing within the remainder of the façade. To improve the dwelling’s integration 
with the street, Council’s Urban Design Unit recommended that the main living areas of Unit 
1 should be relocated from the second to the first floor, with the bedrooms swapped to the 
second floor.  
 

95. On balance however, the relocation of these levels would result in a poor internal amenity 
outcome for Unit 1, based on the following; 
(a) The second floor living area benefits greatly from the cathedral ceiling that will provide 

a spacious and light-filled space; the first-floor floor to ceiling heights of 2.5m would 
greatly impact this outcome; 

(b) The living area at second floor allows for a direct connection to the roof top terrace; 
(c) The living area at second floor provides good views towards the CBD 
 

96. The glazed façade at both levels will allow an adequate degree of interaction with the street, 
with views from the upper level still clearly available to Burnley Street. The objective of the 
Standard is met. 
 
B6 – Street setback objective 

 
97. The apartment building to the north of the site is set back 3.2m from Burnley Street, with the 

southern dwelling set back 4m from this boundary. The Standard notes that if there is an 
existing building on both the abutting allotments facing the same street, the development 
should be set back the average distance of the setbacks of these facades. The adjacent 
setbacks provide an average distance of 3.6m. 
 

98. The ground floor façade is proposed to be set back 5.9m from Burnley Street, with the two 
upper levels cantilevering above this wall to provide setbacks of 4.1m. These setbacks meet 
the Standard and are appropriate, given the following; 
(a) The increased setback of the ground floor façade will reduce the prominence of the 

proposed garage door; 
(b) The 4.1m setbacks proposed for the upper levels reference both adjacent setbacks, yet 

allow the existing buildings to sit forward slightly of the new development and retain 
their presence in the streetscape. Given the higher built form proposed on the subject 
site, this outcome is considered appropriate; 

(c) The triple-storey façade of the apartment building to the north provides a higher 
reference within the street, with the matching setbacks proposed for the two upper 
levels of the development replicating this outcome. 

 
B7 – Building height objective 

 
99. Schedule 4 of the Zone states that a building must not be constructed for use as dwellings 

that exceed 11.5m in height.  The maximum heights of the dwellings are 10.8m and 7.1m 
respectively; thereby meeting this mandatory requirement. 



Agenda Page 154 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 

100. Clause 22.13-3.3 (Urban Residential) seeks the following design response in this area:  
(a) On single house sites in areas with generally consistent building heights, limit 

variations in height to a maximum of one storey compared to the adjacent properties.  

 
101. In this instance, while the proposed triple-storey development is located adjacent to a single-

storey dwelling to the south, the setback provided from the southern boundary and the 
angled design of the roof from this interface provide a good degree of articulation that relates 
the taller building to the scale of its surrounds, and provides an appropriate transition in 
height from the lower built form. The design is considered to be consistent with the provisions 
outlined above and the Standard is met. 

 
B8 – Site coverage objective 

 
102. The site coverage of the development will be approximately 64%, thereby exceeding the 

60% coverage recommended by the standard.  This relatively minor variation is acceptable, 
given the inner-urban context of the site and the degree of built form coverage demonstrated 
on surrounding land. Further, the development will reduce the degree of built form at the rear 
of the site, and allow for the creation of an area of open space, consistent with the layout of 
sites to the south. This outcome is acceptable and the objective of the Standard is met. 

 
B9 – Permeability objectives 

 
103. The Stormwater Plan submitted with the application indicates that 55sqm, or 23%, of the site 

will be permeable, thereby meeting the minimum 20% requirement of the Standard. It is 
highlighted that the areas nominated for the two vehicle turntables will not be permeable and 
are not included in this equation. 
 

104. This plan nominates where 2 x 2000L rainwater tanks may be located. To ensure 
consistency, the location of these tanks should be clearly demonstrated on the ground floor 
plan. A notation should also be added, indicating that the tanks will be connected to toilets 
and irrigation within the development, consistent with the provisions outlined in the 
Sustainable Design Assessment (SDA) submitted with the application. This requirement can 
be facilitated via a condition, should a permit be issued. 

 
B10 – Energy efficiency objectives 

 
105. The proposal will achieve a good level of energy efficiency, with the following features 

incorporated into the design; 
(a) Daylight will be available to all habitable rooms, with additional skylights and lightcourts 

to increase daylight opportunities; 
(b) External shading will be provided by eaves over west-facing windows; 
(c) Cross-ventilation opportunities are provided at all levels, with the majority of windows to 

be operable. The operability of these windows is not clear on the plans for all habitable 
rooms. To ensure that this feature is incorporated into the design, a condition can 
require these details to be added to the plans if a planning permit is to issue. If 
screening to windows is required (to be discussed under B22 (Overlooking) of this 
report) an operable section of window above 1.7m will be required. 

 
106. The SDA submitted with the application included a number of commitments as follows; 

(a) A BESS report with a score of 51% (with 50%+ considered Best Practice); 
(b) A STORM rating of 120%, consistent with objectives outlined at Clause 22.16 

(Stormwater Management), based on the provision of 2 x 2,000L rainwater tanks; 
(c) External clothes lines; 
(d) Water and energy efficient fixtures and fittings used throughout; 
(e) Double-glazing will be provided for all living areas and bedrooms, thereby increasing 

the thermal efficiency of the dwellings; 
(f) External lighting will be LED and will be fitted with motion detectors and timers. 
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(g) Separate 1.75kW solar PV systems for each dwelling; 
(h) Solar hot water system; 
(i) Wall mounted bicycle racks.  

 
107. These features are not clearly shown on the plans. If a permit is to issue, a condition will 

require the inclusion of these measures on all relevant drawings.  
 

108. It is not considered that the energy efficiency of the adjacent sites will be unreasonably 
impacted by the proposed development. Overshadowing to areas of SPOS within sites to the 
south will be discussed in detail later within this assessment. 

 
109. Subject to the conditions discussed above, the proposed development satisfies the 

requirements of Clause 22.16 (Stormwater Management), Clause 22.17 (Environmentally 
Sustainable Development) and accords with the design objectives and guidelines of Clause 
22.10-3.5 (Environmental Sustainability) of the Scheme. 
 
B11 – Open space objective 

 
110. This standard does not apply as no public or communal open space is proposed.  

 
B12 – Safety objective 

 
111. A shared pedestrian pathway will provide access to both dwellings, with a condition requiring 

the introduction of a permeable pedestrian gate in alignment with the garage. This gate will 
allow for a secure, visible entrance from Burnley Street and ensure that the objective of the 
Standard will be met. 
 
B13 – Landscaping objectives  

 
112. A degree of landscaping is proposed along both side boundaries, with further vegetation 

within the site’s northern setback. The addition of more vegetation within the front setback is 
limited by the location of the vehicle turntable. It is unclear what type of vegetation is 
proposed. 
 

113. A degree of landscaping is a character of the streetscape; therefore the addition of 
vegetation within the front setback would be welcomed and would soften the appearance of 
the development. The provision of vegetation within the front setback would be consistent 
with design objectives at Clause 22.10-3.9 (Landscaping and fencing) of the Scheme, which 
encourages development that respects the landscaped character of the neighbourhood, 
whilst ensuring that any landscaped front setbacks make a positive contribution to the public 
domain. 
 

114. This is also consistent with the recognised built form type of the area (Inner Suburban 
Residential) which aims to landscape the front setback in a style that reinforces the garden 
character of the streetscape, as outlined in Clause 22.13-3.2 (Inner Suburban Residential) of 
the Scheme. 
 

115. Further details of the proposed vegetation were requested by Council’s Urban Design team. 
If a planning permit is to issue, a condition can be added to request details and clarification of 
landscaping proposed at the front of the site via a landscape plan. On this basis, the 
objective of the Standard will be met. 

 
B14 – Access objectives 

 
116. This standard seeks to ensure that the number of vehicle crossovers respects the character 

of the street, whilst maximising the retention of on-street car parking spaces.  
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 The proposed development seeks to rely on a new vehicle crossing from Burnley Street, with 
vehicle access to Unit 2 provided from the rear laneway. The construction of a vehicle 
crossing on Burnley Street will result in the loss of one on-street car parking space. 
 

117. The proposal was referred internally to Council Engineers, who raised no objection to the 
construction of the crossover or the loss of on-street parking. The loss of parking on Burnley 
Street will be compensated by the addition of on-site car parking spaces; this will be 
discussed in detail within the car parking section of this report. 
 

118. Crossovers are not a common characteristic to the south of the site, along the eastern 
streetscape of Burnley Street, however there are a number of single and double vehicle 
crossovers evident to the north of the site, and along the western streetscape. This 
immediate section of Burnley Street has a different character to other sections of the street, 
with a small commercial strip located to the west. Pedestrian and vehicle crossings form a 
greater part of this character. The addition of a single vehicle crossing is therefore 
considered to be a reasonable outcome and the objective of the Standard is met. 
 

119. Internal referral advice from Council Engineers confirmed that the swept path diagrams 
provided with the application indicate that a B99 design vehicle can satisfactorily access the 
garage and car space for Unit 1 from Burnley Street, with a satisfactory outcome also 
provided for vehicle access to the rear of the site. 

 
120. Burnley Street is located within a Road Zone, Category 1. VicRoads is therefore the relevant 

authority for any works within this zone. The proposal was referred to VicRoads, who raised 
no objection to the construction of the vehicle crossing, subject to conditions. These 
conditions can be incorporated into the planning permit, should one be issued. 

 
B15 – Parking location objectives 

 
121. The on-site car parking spaces for Unit 1 are in a tandem arrangement, with one space 

located within a garage and the second above the at-grade turntable within the front setback. 
The overall length of the tandem space is 11.9m, with a 500mm gap provided between. The 
car space for Unit 2 is located above the turntable within the site’s rear open space. 
 

122. The internal dimensions and design of the proposed car spaces (associated with both 
dwellings) satisfies Australian Standard 2890.1:2004, as confirmed by Council Engineers. 

The vehicle turntables will allow cars to exit the site in a forward direction, thereby providing 
safe and efficient vehicle movements onto Burnley Street and into Hofert Lane. 

 
123. The drawings indicate that the pedestrian path to both dwellings crosses a section of the 

turntable associated with Unit 1. Council Engineers have noted that written permission must 
be obtained from the manufacturer of this equipment to confirm that the edge and surface of 
the turntable is adequate for pedestrians to traverse. This will be facilitated via a condition, if 
a permit is to issue. 

 
124. In addition, a number of dimensions are not clearly annotated on the drawings and will be 

required via a condition if a permit is issued. These include; 
(a) The width and height of the garage door for Unit 1; 
(b) The dimensions of the proposed vehicle entrance off Hofert Lane for Unit 2; 
(c) The width and location of the Burnley Street crossover; 
(d) The dimensions of each car space and garage, including the dimensions and critical 

clearances of the two vehicle turntables. 
 

125. Based on these conditions, the objective of the Standard is met. 
B17 – Side and rear setbacks objective 
 
Southern setbacks  
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126. The setback of Unit 1 from the southern boundary is outlined below. 
 
Wall location Wall height Setback required Setback provided Complies? 

First & Second-
floor 
 

7.6m 2.69m 0.775m No 
 

 
127. This non-compliant setback is located directly adjacent to a pedestrian pathway within the 

site to the south, with no part of this wall extending beyond the façade of the adjacent 
dwelling.  Whilst views to the wall will be readily available along Burnley Street, sections will 
be screened by the wall and pitched roof form of the southern dwelling. 
 

128. As modest setbacks from side boundaries are a consistent characteristic within the 
streetscape, this outcome is acceptable. Views to side walls are evident within the 
neighbourhood and are replicated in the triple-storey wall of the apartment building to the 
north. In addition, there are no windows directly addressing this wall within the southern site, 
reducing potential impacts to this dwelling. Based on this context, a variation to the Standard 
is considered acceptable. 
 

129. The setbacks of Unit 2 from the southern boundary are outlined below. 
 
Wall location Wall height Setback required Setback provided Complies? 

Ground floor  - 
living room  

2.4m 1m 1m Yes 

Ground and first-
floor stairwell 

4.74m 1.34m 1.04m No 

First-floor study 4.74m 1.34m 1.04m No 

First-floor 
bedroom 

5.16m 1.46m 1.53m Yes 

 
130. The area of non-compliance is directly adjacent to a small setback within the site to the 

south. This space is covered with opaque Perspex, which allows filtered sunlight to access 
this space; however it inhibits clear views to the subject site. A fence, ranging in height from 
2.1m to 2.6m, extends along the northern side of this space, with a section of trellis attached 
to the space between the fence and roof covering, and a section of fence extending above 
the height of the roof (see photograph on the following page).  
 

131. It is not anticipated that views to the first-floor wall will be readily available from either this 
covered space or the north-facing windows of this dwelling, which are set back 1.8m from the 
boundary and a total of 2.78m from the proposed wall. The plans indicate that the fencing 
and trellis along this boundary will remain. Daylight impacts to the windows will be assessed 
under Standard B20 (North-facing windows) later within this report, however with regards to 
potential visual impacts from this non-compliant setback, these are not considered to be 
unreasonable and a variation to the Standard is supported.  
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132. The more visible section of Unit 2 is associated with the master bedroom, with views to this 
wall available from the SPOS to the south. This wall is compliant with the setback 
requirements and the objective of the Standard is met. 
 
Northern elevation 

 
133. The setbacks of Unit 1 from the northern boundary are outlined below. 

 
Wall location Wall height Setback required Setback provided Complies? 

Ground-floor 
entrance & 
garage 
 

2.4m 1m 1.3m & 1.96m Yes 

First & Second-
floor lightcourt 

9.4m 4.49m 1.37m No 

 
134. The non-compliant section of wall associated with the lightcourt is directly opposite a 2.6m 

wide service area to the north. There are a number of habitable room windows addressing 
the setback, with the overall separation between the wall and windows being 3.97m. These 
windows currently address a 4.1m high solid brick wall along the boundary. This wall will be 
replaced with a timber fence, 1.8m high, with the dwelling setback 1.37m above this fence. 
This outcome will provide a more articulated visual response, with the ground and first-floor 
windows no longer addressing a solid boundary wall. The path adjacent to the boundary is 
used for services, bicycle parking and bin storage, with the context of this area demonstrated 
in the photographs below. It is not expected that the non-compliant setback will unreasonably 
impact this space, with a variation to the Standard supported. 

 



Agenda Page 159 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
135. The setbacks of Unit 2 from the northern boundary are outlined below. 

 
Wall location Wall height Setback required Setback provided Complies? 

Ground & First-
floor lightcourt 

5.8m 1.66m 1m No 

 
136. As with the setback of the lightcourt outlined above (associated with Unit 1), this non-

compliant setback will be opposite the 2.6m wide service area on the adjacent site. Whilst a 
number of habitable room windows will address this lightcourt, the degree of separation 
provided by the service space will limit visual impacts to a reasonable degree, with a solid 
3.1m high brick wall currently extending along this section of the northern boundary. Daylight 
to these windows will be discussed in Standard B19 (Daylight to existing windows objective) 
below, however the objective of this Standard is met. 
 
Eastern elevation 

 
137. Unit 2 will be set back 7.44m at ground level and 6.5m at first-floor from the rear, eastern 

boundary. With a maximum height of 7.1m from NGL, a setback of 2.19m is required. The 
Standard is comfortably met. 

 
B18 – Walls on boundaries objective 

 
138. To comply with this standard, any new wall constructed along the southern boundary should 

not exceed 19m in length. The site’s northern boundary abuts two sites (No. 275 Burnley 
Street and No. 1 Dove Place). To comply with this standard, any new wall constructed along 
the shared boundary with No. 275 Burnley Street should not exceed 15.4m, with a new wall 
along the shared boundary with No. 1 Dove Place permitted for the full length (7.44m) with 
this the length of boundary abutting the subject site. 
 

139. The standard also notes that the average wall height should not exceed 3.2m with no part 
higher than 3.6m unless abutting a higher existing or simultaneously constructed wall. 
 
Southern boundary 
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140. A wall will abut the southern boundary at ground level for a combined length (associated with 
both dwelllings) of 20.4m, with part of this wall extending along the boundary at first and 
second floors for respective lengths of 12.6m and 8.7m. The maximum height of this wall will 
be 7m above NGL, decreasing to 5.4m and 2.5m in the east. 
 

141. Whilst the length and height of this wall exceeds the Standard, this outcome is considered 
acceptable, with the higher elements of the wall directly abutting an existing boundary wall 
and thereby limiting visual impacts to the adjacent site. With regards to length, the degree of 
non-compliance is minimal, with the majority of the wall also abutting the existing boundary 
wall associated with the dwelling to the south. Variations to this Standard are a common 
characteristic of the neighbourhood, being located within a dense, inner-city environment, 
where boundary walls are a prevalent feature.  

 
142. There is a 1.2m long section of wall associated with bedrooms 2 & 3 of Unit 2, with this wall 

extending to 5.4m in height and located opposite the covered setback within the site to the 
south. Whilst the ground floor section of wall is considered appropriate with regards to height 
and length (being largely located behind the existing fence/trellis along this boundary), the 
first-floor wall may result in unreasonable amenity impacts to the southern site. This higher 
wall will be clearly visible from the adjacent dwelling, resulting in unreasonable visual 
impacts, and will cause compromised solar access to the adjacent north-facing habitable 
rooms. To limit amenity impacts to this site, the 1.2m length of wall should be taken off the 
boundary and setback within the subject site. 
 

143. With a wall height of 5.4m, a 1.54m setback is required to meet the Standard. Given the 
relatively limited length of wall abutting the boundary, a variation to the Standard is 
considered to provide a balanced outcome, with a 1m setback of the section of boundary wall 
matching the adjacent setback of the stairway and study, and providing an appropriate 
degree of separation to the adjacent site. A condition can be added to any permit issued to 
ensure that the eastern 1.2m length of bedroom 2 be set back 1m from the southern 
boundary. 
 

144. The remaining 4m section of boundary wall associated with Unit 2 is adjacent to the covered 
setback within the site to the south. This wall will extend to a height of 2.5m above NGL. The 
majority of this wall will directly abut a boundary fence, which ranges in height from 2.1m to 
2.6m, with a trellis extending along the top part of this fence. Whilst the upper-most section of 
the wall will be visible through this trellis, it is not anticipated that the extent of visibility will 
result in unreasonable visual impacts to the adjacent site. The objective of the Standard is 
met. 

 
Northern boundary 
 

145. A limited section of wall (1.2m in length and 5.1m in height) will abut the boundary associated 
with No. 1 Dove Place. This wall will abut an existing 4.1m high solid brick wall, with a south-
facing window set back 1.5m from this wall within the adjacent site. Timber screening, as 
demonstrated in the photograph on the following page, extends along the top of this wall, 
further inhibiting views to the south. The setback of this window will ensure that ample 
daylight will continue to access the associated room, with the minimal section of on-boundary 
wall unlikely to result in unreasonable visual impacts to this site. 
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146. A wall will abut the northern boundary (No. 275 Burnley Street) at ground level for a 

combined length (associated with both dwellings) of 10.9m, with part of this wall extending 
along the boundary at first and second floors for respective lengths of 24.1m and 12.4m. The 
maximum height of this wall will be 7.2m, decreasing to 5.1m in the east. Neither the length 
nor the height of this wall will meet the Standard. 
 

147. A number of south-facing windows are located within the adjacent building, with these 
windows at all three levels. The decision plans indicate that all of these windows are 
habitable, however further investigation (in the form of site visits and online real-estate 
floorplans) indicate that the western-most windows at each level (ground to second-floor) are 
non-habitable and finished with opaque glazing. These windows are proposed to be located 
opposite a 7.2m high section of boundary wall and are highlighted in the diagram below. 
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148. Given the limited views available from these windows and the non-habitable nature of the 
rooms, the proposed height of this wall is acceptable. Views to this section of wall will be 
readily available from Burnley Street, however the removal of the existing 4.1m high solid 
brick wall in the same location, and the provision of a 1.8m high timber fence along this 
section of the boundary will provide a degree of articulation and openness to this boundary 
that is currently lacking. As views to high side walls are a characteristic along Burnley Street, 
this outcome is acceptable. 
 

149. Two sets of three windows are located further to the east, with the three windows replicated 
at each level (resulting in a total of 18 windows). All of these windows are associated with 
habitable rooms. The current outlook from these windows is demonstrated in the photograph 
at paragraph 133 of this report. 
 

150. A variation to the Standard is considered to be an acceptable outcome in this instance, 
based on the following; 
(a) The 2.6m wide path within the southern site provides a good degree of separation 

between the new wall and the adjacent building; 
(b) The ground floor windows and a number of the first-floor windows currently address a 

solid 4.1m or 3.1m high wall along this boundary; 
(c) The removal of the existing wall and replacement with a 1.8m high fence will create 

articulation for the ground floor windows (to the west), with the higher windows less 
impacted by the location of the new wall (due to their respective heights from NGL); 

(d) The character of the area consists of high walls, with the zoning of the surrounding land 
anticipating triple-storey built form. 

 
B19 – Daylight to existing windows objective 

 
151. Standard B19 requires a light-court to be provided with a minimum area of 3sqm and a 

minimum dimension of 1m clear to the sky. As highlighted, a number of south-facing 
windows are located within the apartment building to the north, with 18 of these windows 
associated with habitable rooms. All of these windows are set back 2.6m from the shared 
boundary, ensuring that compliance with this Standard is achieved.  

 
152. To achieve the remainder of the Standard, any new wall opposite these windows should be 

set back from the windows at least half the height of the proposed wall. Where the existing 
window is above ground floor level, the wall height is measured from the floor level of the 
room containing the window. In this instance, given the lack of floor plans available for the 
apartment building, the finished floor level at first-floor will be assessed at 3m, with the floor 
level at second floor assessed at 6m. 
 

153. The diagram and table on the following page demonstrate whether compliance with the 
remainder of the Standard is achieved. For ease of reference, the diagram has numbered the 
windows from west to east, with the table outlining whether the Standard is met. 
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Floor level Window  Height of wall 
opposite 

Setback 
required to 
comply 

Setback 
provided 

Complies 

Ground 1 9.4m 4.7m 3.9m No 

First 2 6.4m 3.2m 3.9m Yes 

Second 3 3.4m 1.7m 3.9m Yes 

Ground 4 7.7m 3.85m 2.6m No 

First 5 4.7m 2.35m 2.6m Yes 

Second 6 1.7m 0.85m 2.6m Yes 

Ground 7 5.6m 2.8m 2.6m No 

First 8 2.6m 1.3m 2.6m Yes 

Second 9 (no wall 
opposite)  

 -  - - - 

Ground 10 5.6m 2.8m 2.6m No 

First 11 2.6m 1.3m 2.6m Yes 

Second 12 (no wall 
opposite) 

- - - - 

Ground 13 5.6m 2.8m 2.6m No 

First 14 2.6m 1.3m 2.6m Yes 
Second 15 (no wall 

opposite)  
- - - - 

Ground 16 5.6m 2.8m 2.6m No 

First 17 2.6m 1.3m 2.6m Yes 

Second 18 (no wall 
opposite) 

- - - - 

 
154. As can be seen, the only areas of non-compliance relate to the ground floor windows (Nos. 

1, 4, 7, 10, 13 & 16). Of these windows, four are located opposite an existing 4.1m high brick 
wall. This wall will be replaced by a 1.8m high fence along this boundary, with the wall above 
this fence to abut the boundary at first and second floor. This will provide a break within the 
boundary for the ground floor windows. As these windows are south-facing, no direct sunlight 
will be affected. In addition, the level of non-compliance is relatively minor (0.2m) for all 
windows, with the exception of windows 1 and 4. The minor degree of non-compliance is 
unlikely to be perceivable.  
 

155. In relation to adjacent window 1, only part of the window is opposite the non-compliant wall, 
the remaining section of the window is adjacent the recessed stairwell associated with Unit 1.  
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 The stairwell is set back 1.37m from the boundary and allows for increased daylight to this 
window (and windows 2 and 3 above). The recessed stairwell will also provide a degree of 
articulation, thereby assisting in reducing visual impacts to the adjacent rooms. This outcome 
is considered acceptable. Similarly with window 4, the portion of wall immediately to the east 
of the window steps down in height from 7.7m to 5.6m, significantly reducing the daylight and 
visual impacts to the adjacent window 4. This outcome, having regard to the character of the 
area, is considered acceptable.  
 

156. A higher section of wall will be raked away from windows 1-6, with this wall 10.4m in height 
and set back a total of 4.1m from the windows. This wall is associated with the roof terrace of 
Unit 1. To meet the Standard, a setback of 5.2m from the ground floor windows is required. 
The non-compliant setback is acceptable, given the raked angle of the wall away from the 
windows, thereby minimising impacts on daylight to these windows. The raked design will 
also be concealed by the main wall along this boundary, thereby limiting views from ground 
level to the top-most section of this wall. 
 

157. The two eastern-most windows are currently located opposite a 3.1m high brick and metal 
wall. Whilst the setback of these windows (13 & 16) will also not comply, the variation to the 
Standard is minimal (0.2m). Given these windows are south-facing, with a lightcourt of 2.6m 
provided, this outcome is acceptable. 

 
B20 – North-facing windows objective 

 
158. There is one north-facing habitable room window and a set of north-facing glass doors within 

3m of the site’s southern boundary. These windows provide sunlight into an open-plan dining 
room and kitchen of the adjacent dwelling.  

 
159. The existing context of built form opposite these windows has been outlined previously within 

this report, with a 2.1m-2.6m high fence and trellis extending along the boundary and a 
Perspex covering above. A photograph on the following page demonstrates that whilst a 
degree of solar access penetrates these windows, sunlight is somewhat inhibited by the 
existing built form along this boundary. This photograph was taken at 3pm on 4 October 
(within 2 weeks of the September equinox).  
 

160. The development proposes to construct a boundary wall opposite these windows, to a height 
of 2.5m and 5.4m, with this wall abutting the existing fence/trellis along this boundary. The 
higher section of wall is associated with bedroom 2 of Unit 2, with a condition requiring this 
wall to be set back from the boundary (as discussed in Standard B18 – Walls on 
Boundaries). The remainder of the first-floor would be set back 1m from the windows and 
extend to a height of 4.74m above NGL.  To comply with the setback requirements of this 
Standard, the ground floor wall should be set back 1m, with the first-floor set back 1.66m. 
Compliance with this Standard is not achieved. 
 

161. In this instance, a variation to the Standard is considered reasonable, with the current 
context of the boundary and the compromised sunlight available to this space already 
restricting the degree of direct solar access to these windows. A diagram has also been 
provided that demonstrates that sunlight will be available to these windows at midday.  This 
diagram (on the following page) clearly shows that the proposed 1m setback of the first-floor 
will continue to allow sunlight to access the majority of the north-facing windows at this time. 
Given the existing context of built form opposite these windows, this outcome is acceptable. 
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162. Further, an east-facing window provides additional daylight to this room. It is therefore 

reasonable to expect compliance with the less stringent Standard B19 (Daylight to existing 
windows), which would allow the 2.5m on-boundary wall and require a first-floor set back of 
2.35m between the windows and the wall. With a total setback of 2.8m provided between 
these elements, compliance with Standard B19 is achieved. 
 

 
B21 – Overshadowing open space objective 
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163. The shadow diagrams demonstrate the existing and proposed shadows cast within the 

SPOS to the south, with the removal of the existing garage at the rear of the subject site 
resulting in an improved outcome from 9am through to 1pm at the September equinox. The 
comparison in area to receive direct sunlight throughout the day is outlined in the table 
below. 

 
Time Existing area of SPOS 

to receive direct sunlight 
Proposed area of SPOS 
to receive direct sunlight 

Difference 

9am 38.6sqm 45.8sqm + 7.2sqm 

10am 46.1sqm 52.2sqm + 6.1sqm 

11am 49.4sqm 52.9sqm + 3.5sqm 

12midday 51.4sqm 53.2sqm + 1.8sqm 

1pm 52.5sqm 53.2sqm + 1sqm 

2pm 51.6sqm 50sqm - 1.6sqm 

3pm 50.1sqm 45.7sqm - 4.4sqm 

 
164. As can be seen, the area of SPOS to receive sunlight is relatively constant throughout the 

day. The only reductions occur from 2pm onwards, with the decrease in sunlight minimal. 
This outcome is acceptable and the objective of the Standard is met. 
 
B22 – Overlooking objective 
 

165. The standard states that a habitable room window should be located and designed to avoid 
direct views into the SPOS of an existing dwelling (or a habitable room window) within a 
horizontal distance of 9m (measured at ground level). Views should be measured within a 45 
degree angle from the plane of the window and from a height of 1.7m above floor level. This 
Standard does not apply to windows associated with non-habitable rooms (i.e. bathroom, 
staircase). 
 

166. At ground level, a south-facing living room window within Unit 2 will address SPOS to the 
south, separated by a 1.6m high fence. The east elevation indicates that the reduced ground 
level within the subject site will allow for appropriate shielding to the adjacent site, with the 
boundary fence 2.1m high on the subject site. This will appropriately limit views to the 
adjacent site. 

 
167. The only other south-facing window associated with a habitable room is the first-floor study 

window of Unit 2. The first-floor plan indicates that this window will be screened to a height of 
1.7m, however the design and transparency of the screening is not specified on the plans. 
The southern elevation notes that this window will be fully screened with solid translucent 
glazing; however the transparency of this glazing is not specified. To ensure that no 
unreasonable views are available into the adjacent SPOS, a condition can be added to any 
permit issued to ensure that this window complies with the objective of Standard B22 
(Overlooking). It is noted that this is the only window available to this room; on that basis 
natural ventilation is also required. The condition can ensure that this window is operable 
above the 1.7m screening height required (measured from the finished floor level). 
 

168. An east-facing window (bedroom 2) sits perpendicular with this study window, and may allow 
views into the adjacent SPOS. A similar condition regarding compliance with the objective of 
Standard B22 and a degree of operability to this window can be required via a condition, if a 
permit is to issue. 

 
169. Views from the roof terrace of Unit 1 are suitably restricted to the roof of No. 285 Burnley 

Street, with the ‘inset’ location of the terrace ensuring that no views are available to the north. 
 

170. There are two ground-floor habitable room windows directly addressing the apartment 
building to the north; a 1.8m high fence will extend along the boundary in front of these 
windows, thereby limited views to a reasonable extent. 
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171. An east-facing bedroom window (bedroom 3) at first-floor of Unit 1 may provide views into 
habitable room windows to the north, with a small number of windows just falling within the 
45 degree angle. A living room window is located directly above this window, also facing 
east; however the floor plans indicate that a 1.7m high screen will be provided for this 
window. To ensure that no unreasonable overlooking will be available from either of these 
windows, a condition can be added to any permit issued to require the provision of screening 
for both of these windows to comply with the objectives of the Standard. 

 
172. Views from the first-floor, east-facing bedroom window of Unit 2 to windows within No. 1 

Dove Place will be suitably restricted through the provision of a 1.7m high opaque screen, 
however the transparency of the screen is not specified. If a permit is to issue, a condition 
can ensure that this screen has a maximum transparency of 25% and the Standard will be 
met. 

 
B23 – Internal views objective 

 
173. The design of the two dwellings ensures that there are no internal overlooking opportunities 

available between the two dwellings and the Standard is met.  
 
B24 – Noise impacts objective 

 
174. Potential noise impacts may be generated by the vehicle turntables and the garage door of 

Unit 1. Whilst detailed information on the specifications of the turntable have been provided, 
it is not clear what noises will be associated with these services. A bedroom is located 
directly adjacent to the turntable associated with Unit 1 (within the dwelling to the south). To 
ensure that no unreasonable noise impacts are generated by this mechanical equipment, an 
Acoustic Report can be required via a condition if a permit is to issue. This Acoustic Report 
should highlight the potential noise levels of the vehicle turntables and discuss whether 
attenuation measures are required. 
 

175. Other noise generated by the two dwellings will be residential in nature; it is not considered 
that the proposed development of the site will generate unreasonable noise impacts on 
surrounding sites. The Scheme does not include reference to applicable noise control 
legislation, instead the Environment Protection (Residential Noise) Regulations 2008 is the 
relevant legislation regarding residential noise impacts and how they can be controlled. 
 
B25 – Accessibility objective  

 
176. The dwelling entries of the ground floor of both dwellings will be accessible to people with 

limited mobility. The Standard will be met. 
 
B26 – Dwelling entry objective  
 

177. A degree of shelter and transitional space will be provided around the entrances to each 
dwelling. Whilst the entrance doors are not clearly visible from Burnley Street, a designated 
and clearly defined pedestrian pathway will direct occupants and visitors to each entrance, 
with a condition requiring the provision of a shared entrance gate closer to the front 
boundary. The objective of the standard is met.  
 
B27 – Daylight to new windows 

 
178. The majority of new habitable room windows will receive adequate daylight in accordance 

with the Standard, being oriented to face an outdoor space clear to the sky with a minimum 
area of 3sqm and minimum dimension of 1m. The following windows, whilst not fully 
complying with the Standard, will have access to the following; 
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(a) Unit 1 – ground floor study window – this window will address the pedestrian pathway 
which provides access to Unit 2, and will be set back beneath the cantilevered first and 
second-floors. Daylight to this room will be restricted. However, given the limited size of 
this room, it is unlikely to be used for any other purpose (such as a main living room). 
Restricted daylight to this room is considered acceptable. 
 

(b) Unit 2 – ground floor bedroom window – similarly, this window will address the shared 
pedestrian pathway along the northern setback and will be covered by the levels 
above. However this room has access to a secondary light source; a 1.8sqm lightcourt 
adjacent to the southern boundary. Whilst the dimensions of the lightcourt do not meet 
the Standard, the provision of two light sources for the bedroom allows for an adequate 
outcome to be achieved. 

 
(c) Unit 1 – first-floor bedroom windows – bedrooms 2 & 3 of this dwelling will address a 

lightcourt adjacent to the northern boundary, with the dimensions of the lightcourt 
approximately 2.3sqm. It is noted that a condition has required the window of bedroom 
2 to be screened to a height of 1.7m, to negate potential overlooking impacts. To 
increase the degree of daylight available to this bedroom, the condition will specifically 
outline that the screening to this window must be composed of opaque glazing. This 
will allow for an adequate degree of daylight to access this space. Whilst the 
dimensions of the lightcourt do not comply with the Standard, a variation is acceptable 
in this instance as the windows are associated with bedrooms, which are less reliant on 
natural daylight throughout the day. 

 
(d) Unit 1 – second floor kitchen window – the kitchen for this dwelling does not have a 

dedicated light source, with a north-facing window adjacent to the stairway providing a 
degree of light to this space, along with the large west-facing windows (set back 
approximately 9m from the kitchen). This outcome is not considered acceptable, with 
the provision of additional lighting necessary to improve the internal amenity of this 
room. If a planning permit is to issue, a condition can require the addition of a skylight 
above this space. When combined with the existing provisions, this outcome is 
acceptable and the objectives of the Standard are met. 

 
B28 – Private open space objective 

 
179. The dwellings will have the following access to SPOS; 

(a) Unit 1; 
(i) Second-floor – 6sqm balcony, with a width of 1.2m; 
(ii) Roof terrace – 7.5sqm. 

 
(b) Unit 2; 

(i) Ground-floor – approximately 11.4sqm, with minimum dimensions ranging from 
1.8m to 2.5m. 

 
180. The balcony for Unit 1 falls short of the 8sqm referenced in the Scheme; as does the depth of 

this balcony (less than 1.6m). This outcome is not considered acceptable, with this space 
being the most convenient to access from the main habitable room. A minimum depth of at 
least 1.6m should be provided so this space is usable. If a permit is issued, this amendment 
can be required via a condition, with no alteration to the dwelling’s front setback as a result. 

 
181. The SPOS provided for Unit 2 is also quite minimal, particularly for a 3 bedroom dwelling; 

however in this instance it is acceptable given the minimum depth of 1.8m and the direct 
connection from the ground floor living room.  

 
Whilst a screen will divide the SPOS from the car space at the rear, it is acknowledged that 
the at-grade design of the turntable could allow the car space to be used for recreation when 
not occupied. This offers an alternative area to the dwelling occupants and is a reasonable 
outcome. The objective of the Standard is met. 



Agenda Page 169 

Yarra City Council – Internal Development Approvals Committee Agenda – Wednesday 25 October 2017 

 
B29 – Solar access to open space objective 

 
182. Direct solar access to both dwellings will be somewhat limited, given the orientation of the 

site and the location of higher built form to the north. 
 

B30 – Storage objective 
 

183. There is one designated internal storage space allocated to Unit 1, however the dimensions 
of this space are not detailed on the plans. There appears to be no separate storage space 
allocated for Unit 2. To ensure that this Standard is met, secure storage with minimum 
dimensions of 6 cubic metres should be provided for each dwelling. This can be facilitated 
via a permit condition, should one be issued. 

 
B31 – Design detail objective 

 
184. The proposed development is contemporary in design and incorporates modern materials, 

with the angled roof form referencing the more traditional dwellings along Burnley Street, 
whilst maintaining a modern response.  
 

185. The use of timber throughout the development references weatherboard dwellings within the 
area and creates an integrated look, with the different shades and type of timber finishes 
providing a good degree of articulation to the dwelling façade. The objective of the Standard 
is met. 

 
B32 – Front fences objective 

 
186. The ground floor plan and the image provided on page 13 of this report indicate that a 0.9m 

high fence and pedestrian gate will be located along parts of the front boundary, with the 
southern section of the fence to be a sliding design to facilitate vehicle access from Burnley 
Street.  A condition has required details of this fence to be shown consistently on all plans. 
 

187. The height and transparency of the front fence is supported and corresponds well with 
adjoining fence heights and designs along Burnley Street. The objective of the Standard is 
met. 

 
B33 – Common property objective 

 
188. There is no common property proposed as part of the development. 

 
B34 – Site services objectives 

 
189. It is not clear whether separate mail-boxes have been provided for each dwelling; this detail 

will be required via a condition, if a permit is to issue. Dedicated bin-storage areas with 
convenient access are provided for each dwelling. Based on the condition, the Standard will 
be met. 
 
Car Parking 

 
190. The development requires a reduction of one car parking space in conjunction with Unit 2, 

with 3 on-site car parking spaces provided. The provision of these spaces is considered to 
adequately cater for the occupants of two, inner-city dwellings.  
There doesn’t appear to be adequate space for on-site car parking associated with the 
existing dwelling, with the vehicle gates to Hofert Lane extremely narrow and no off -street 
access to the garage. Therefore the development is anticipated to result in an improvement 
to the current circumstances. 
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191. The site is in a good location for a dwelling with one on-site car space, being within walking 
distance of tram services operating along Swan Street and Bridge Road, and Burnley 
Railway Station. The site also has very good connectivity to the on-road bicycle network.  
Pedestrians and cyclists should be able to access the site conveniently. A condition has 
required the provision of at least one bicycle parking space per dwelling to be shown on the 
plans, consistent with the SDA submitted with the application.  

 
192. From a traffic engineering perspective, the waiver of one car space for this proposal is 

considered appropriate in the context of the development and the surrounding area.  
Engineering Services has no objection to the reduction in the car parking requirement for this 
site. 
 

193. The provision of a vehicle crossing for Unit 1 would result in the loss of one on-street car 
parking space on Burnley Street. This section of Burnley Street currently contains no parking 
restrictions. Previous observations carried out by Council Officers indicate that the on-street 
parking demand in Burnley Street and in the surrounding streets is moderate to high. Peak 
parking demand occurs in the evening, which is typically when residents return from work. 
The nearby Grand Hotel, located on the north-east corner of Burnley Street and Bliss Street 
may also be contributing the parking demand during the evenings.  
 

194. Given the above, the loss of one on-street car space on Burnley Street should not be 
detrimental to the existing parking conditions, with Council Engineers raising no objection to 
the loss of one car space to allow for the construction of a vehicle crossing for this 
development. The addition of three on-site spaces is considered to off-set this loss to an 
acceptable degree. 

 
Objector concerns 

 

195. Concerns raised in the objections have either been discussed previously throughout this 
report, or are addressed below. 
 
(a) Lack of integration with neighbourhood character; 

 

Neighbourhood character has been discussed in paragraphs 81-86 of this report. 
 

(b) Overdevelopment of the site and excessive height; 
 

These aspects have been addressed in paragraphs 99-102 of this report. 
 

(c) Loss of one on-street car parking space to Burnley Street due to proposed vehicle 
crossing; 
 
Car parking has been discussed in paragraphs 190-194 of this report. 

 
(d) Off-site amenity impacts (overshadowing, loss of daylight, overlooking, noise from roof 

terrace) 
 

These aspects have been discussed in the paragraphs outlined below; 
Overshadowing; 163-164 
Loss of daylight to windows; 151-162 
Overlooking; 165-172 
Noise from roof terrace ; 175 

 
(e) Loss of property values to surrounding land. 

 
Property values cannot be assessed as part of the planning process. 

 
Conclusion 
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196. The proposal, subject to conditions outlined in the recommendation below, is an acceptable 
planning outcome that demonstrates compliance with the relevant Council policies.  Based 
on the above report, the proposal complies with the relevant Planning Scheme provisions 
and planning policy and is therefore supported. 

 
 

RECOMMENDATION 

 
That having considered all objections and relevant planning policies, the Committee resolves to 
issue a Notice of Decision to Grant a Planning Permit PLN17/0180 for development of the land for 
the construction of two new dwellings, creation of access to a Category 1, Road Zone and a 
reduction in the car parking requirement at 283A Burnley Street, Richmond, subject to the following 
conditions: 
 

1. Before the development commences, amended plans to the satisfaction of the Responsible 
Authority must be submitted to and approved by the Responsible Authority.  When approved, 
the plans will be endorsed and will then form part of this permit.  The plans must be drawn to 
scale with dimensions and three copies must be provided.  The plans must be generally in 
accordance with the decision plans prepared by Dean Dyson Architects (TP-001 – TP013)  
received by Council on 8 August 2017, but modified to show: 
(a) All boundary setbacks and wall heights to be clearly dimensioned on the plans, with the 

dimensions and scale (1:100) to be consistent and correct; 
(b) The location, height and appearance of the front fence on all relevant floor plans and 

elevations; 
(c) Clarification of the material of the proposed 1.8m high fence along the northern 

boundary; 
(d) A pedestrian gate, in line with the garage of Unit 1, to extend from the northern wall of 

Unit 1 to the northern boundary. This gate is to be the same height as the garage and 
composed of the same material, with a minimum of 50% transparency; 

(e) The living room balcony of Unit 1 to be increased to a minimum depth of 1.6m, without 
any reduction to the front setback; 

(f) A skylight above the kitchen of Unit 1; 
(g) The eastern 1.2m length of bedroom 2 wall to be set back 1m from the southern 

boundary; 
(h) The following to demonstrate compliance with the objective of Standard 

B22 (Overlooking objective) of Clause 55 of the Yarra Planning Scheme. If screening is 
required, this screening must be fixed to a height of 1.7m above the finished floor level 
and composed of opaque glazing, with a maximum transparency of 25%: 
(i) South-facing study window of Unit 2; 
(ii) East-facing bedroom window of Unit 1; 
(iii) East-facing living room window of Unit 1; 
(iv) East-facing bedroom window of Unit 2. 

(i) Operability of all habitable room windows (above 1.7m where required to be fixed for 
privacy purposes); 

(j) Designated storage spaces (minimum 6 cubic metres) for each dwelling; 
(k) Separate mail-boxes for each dwelling; 
(l) The following features as outlined in the Sustainable Design Assessment; 

(i) The 2 x 2000L rainwater tanks on the ground floor plans, with a notation 
indicating that the tanks will be connected to toilets and irrigation within the 
development; 

(ii) External clothes lines; 
(iii) Separate 1.75kW solar PV systems for each dwelling; 
(iv) Solar hot water system; 
(v) Bicycle storage. 

(m) Confirmation from the manufacturers of the vehicle turntables that the edge and surface 
of the turntables is adequate for pedestrians to traverse.  

(n) The width and height of the garage door for Unit 1; 
(o) The dimensions of the proposed vehicle entrance off Hofert Lane for Unit 2; 
(p) The width and location of the Burnley Street crossover; 
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(q) The dimensions of each car space and garage, including the dimensions and critical 
clearances of the two vehicle turntables. 

 
2. The development as shown on the endorsed plans must not be altered (unless the Yarra 

Planning Scheme specifies that a permit is not required) without the prior written consent of 
the Responsible Authority. 

 
3. The provisions, recommendations and requirements of the endorsed Sustainable Design 

Assessment must be implemented and complied with to the satisfaction of the Responsible 
Authority. 

 
4. Before the development commences, a Landscape Plan to the satisfaction of the 

Responsible Authority must be submitted to and approved by the Responsible Authority.  
When approved, the Landscape Plan will be endorsed and will form part of this permit.  The 
Landscape Plan must: 
(a) show the type, location, quantity, size at time of planting, height at maturity and 

botanical names of all proposed plants; and, 
(b) indicate the location of all areas to be covered by lawn or other surface materials;  

 to the satisfaction of the Responsible Authority.  
 

5. Before the buildings are occupied, or by such later date as approved in writing by the 
Responsible Authority, the landscaping works shown on the endorsed Landscape Plan must 
be carried out and completed to the satisfaction of the Responsible Authority.  The 
landscaping shown on the endorsed Landscape Plan must be maintained by: 
(a) implementing and complying with the provisions, recommendations and requirements 

of the endorsed Landscape Plan; 
(b) not using the areas set aside on the endorsed Landscape Plan for landscaping for any 

other purpose; and 
(c) replacing any dead, diseased, dying or damaged plants, 
 to the satisfaction of the Responsible Authority. 

 
6. Before the development commences, an Acoustic Report to the satisfaction of the 

Responsible Authority must be prepared by a suitably qualified acoustic engineer and must 
be submitted to and approved by the Responsible Authority. When approved, the Acoustic 
Report will be endorsed and will form part of this permit. The Acoustic Report must assess 
the following: 
(a) Noise levels generated by the vehicles moving on and off the vehicle turntable; 
(b) The level of structure borne noise from the turntable of Unit 1 to the bedroom of the 

southern dwelling.  
The acoustic report must make recommendations to limit the noise impacts in accordance 
with the State Environment Protection Policy (Control of noise from industry, commerce and 
trade) No. N-1 (SEPP N-1), or any other requirement to the satisfaction of the Responsible 
Authority.  
 

7. The provisions, recommendations and requirements of the endorsed Acoustic Report must 
be implemented and complied with to the satisfaction of the Responsible Authority. 
 

8. Except with the prior written consent of the Responsible Authority, Council assets must not 
be altered in any way. 

 
9. Before the buildings are occupied, or by such later date as approved in writing by the 

Responsible Authority, any damage to Council infrastructure resulting from the development 
must be reinstated: 
(a) at the permit holder's cost; and 
(b) to the satisfaction of the Responsible Authority.  
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10. Before the buildings are occupied, or by such later date as approved in writing by the 
Responsible Authority, the vehicle turntables must be installed in accordance with the 
manufacturer’s specifications by a suitably qualified person.  The vehicle turntables must be 
maintained thereafter to the satisfaction of the Responsible Authority. 

 
11. Before the development is occupied, or by such later date as approved in writing by the 

Responsible Authority, all screening and other measures to prevent overlooking as shown on 
the endorsed plans must be installed to the satisfaction of the Responsible Authority.  Once 
installed the screening and other measures must be maintained to the satisfaction of the 
Responsible Authority. 
 

12. Before the buildings are occupied, or by such later date as approved in writing by the 
Responsible Authority, all new on-boundary walls must be cleaned and finished to the 
satisfaction of the Responsible Authority. 

 
VicRoads Conditions 13-15 

 
13. The crossover and driveway to Burnley Street Richmond must be constructed to the 

satisfaction of the Roads Corporation and/or the Responsible Authority and at no cost to the 
Roads Corporation prior to the construction of the proposed dwellings hereby approved. 

 
14. The vehicle crossing to Burnley Street Richmond and associated works must be provided 

and available for use and be: 
(a) Formed to such levels and drained so that they can be used in accordance with the 

plan. 
(b) Treated with an all-weather seal or some other durable surface. 

 
15. The vehicle crossing must be maintained in a fit and proper state so as not to compromise 

the ability of vehicles to enter and exit the site in a safe manner or compromise operational 
efficiency of the road or public safety. 
 

16. Except with the prior written consent of the Responsible Authority, demolition or construction 
works must not be carried out:  
(a) Monday-Friday (excluding public holidays) before 7 am or after 6 pm;  
(b) Saturdays and public holidays (other than ANZAC Day, Christmas Day and Good 

Friday) before 9 am or after 3 pm; or 
(c) Sundays, ANZAC Day, Christmas Day and Good Friday at any time.  

 
17. Before the development commences, a Construction Management Plan to the satisfaction of 

the Responsible Authority must be submitted to and approved by the Responsible Authority.  
When approved, the plan will be endorsed and will form part of this permit.  The plan must 
provide for: 
(a) a pre-conditions survey (dilapidation report) of the land and all adjacent Council roads 

frontages and nearby road infrastructure; 
(b) works necessary to protect road and other infrastructure; 
(c) remediation of any damage to road and other infrastructure;  
(d) containment of dust, dirt and mud within the land and method and frequency of clean 

up procedures to prevent the accumulation of dust, dirt and mud outside the land, 
(e) facilities for vehicle washing, which must be located on the land; 
(f) the location of loading zones, site sheds, materials, cranes and crane/hoisting zones, 

gantries and any other construction related items or equipment to be located in any 
street; 

(g) site security; 
(h) management of any environmental hazards including, but not limited to,:  

(i) contaminated soil; 
(ii) materials and waste;  
(iii) dust;  
(iv) stormwater contamination from run-off and wash-waters;  
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(v) sediment from the land on roads;  
(vi) washing of concrete trucks and other vehicles and machinery; and 
(vii) spillage from refuelling cranes and other vehicles and machinery; 

(i) the construction program; 
(j) preferred arrangements for trucks delivering to the land, including delivery and 

unloading points and expected duration and frequency; 
(k) parking facilities for construction workers; 
(l) measures to ensure that all work on the land will be carried out in accordance with the 

Construction Management Plan; 
(m) an outline of requests to occupy public footpaths or roads, or anticipated disruptions to 

local services;  
(n) an emergency contact that is available for 24 hours per day for residents and the 

Responsible Authority in the event of relevant queries or problems experienced;  
(o) the provision of a traffic management plan to comply with provisions of AS 1742.3-2002 

Manual of uniform traffic control devices - Part 3: Traffic control devices for works on 
roads. 

 
18. This permit will expire if:  

(a) the development is not commenced within two years of the date of this permit; or  
(b) the development is not completed within four years of the date of this permit.  

 
The Responsible Authority may extend the periods referred to if a request is made in writing 
before the permit expires or within six months afterwards for commencement or within twelve 
months afterwards for completion.  

 
Notes: 
 
A building permit maybe required before development is commenced.  Please contact Council’s 
Building Services on 9205 5585 to confirm. 
 
Provision must be made for drainage of the site to a legal point of discharge.  Please contact 
Council’s Building Services on 9205 5585 for further information. 
 
A vehicle crossing permit is required for the construction of the vehicle crossing. Please contact 
Council’s Construction Management Branch on 9205 5585 for further information. 
 
All future property owners, residents and occupiers residing within the development approved 
under this permit will not be permitted to obtain resident or visitor parking permits. 
 
VicRoads Note: 
 
The proposed development requires the construction of a crossover. Separate approval under the 
Road Management Act for this activity may be required from VicRoads (the Roads Corporation). 
Please contact VicRoads prior to commencing any works. 
 

 
CONTACT OFFICER: Lara Fiscalini 
TITLE: Senior Statutory Planner 
TEL: 9205 5372 
 
Attachments 
1  PLN17/0180 - 283A Burnley Street Richmond - Section 57A Amendment  
2  PLN17/0180 - 283A Burnley Street, Richmond - Existing survey plan  
3  PLN17/0180 - 283A Burnley Street, Richmond - Urban Design Referral Comments  
4  PLN17/0180 - 283A Burnley Street Richmond - Engineering comments  
5  PLN17/0180 - 283A Burnley Street, Richmond - SLR Acoutic Referral Comments  
6  PLN17/0180 - 283A Burnley Street, Richmond - Amended Sketch Plans  
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   File Note  

 

Date:  11 October 2017 

Property Address:  283A Burnley Street, Richmond 

Application No: PLN17/0180 

Urban Design Comments – Hayley McNicol 

COMMENTS: 
 

 The height and transparency of the front fence (as shown on the render) is 

supported, this may be either timber or metal in material, with the colour to 

integrate with other materials and finishes to be used as part of the 

development. 

 

 Whilst the provision of a garage as the ground floor façade is not ideal, the 

use of timber battens and the setback from the street reduce the prominence 

of this feature. The use of timber in particular is supported, along with the 

different colour of timber, as this references the upper level façade whilst not 

competing with it. 

 

 Visibility to the pedestrian entrances would be enhanced if a separate 

pedestrian gate was constructed in line with the garage door. This gate will 

provide clear identification for the entrances. The gate should be the same 

height as the garage door, but permeable, so that views to the pedestrian 

door of Unit 2 are visible. The gate should be timber, to match the garage 

door. 

 

 Landscaping in the front setback should be conditioned. 

 

 To improve the dwelling’s integration with the street, the main living areas of 

Unit 1 should be swapped to the first floor, with bedrooms at the top level. 

This will allow better passive surveillance with the dwelling, with the first-floor 

more likely to be illuminated at night – thereby creating a presence in the 

streetscape.  
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MEMO 

 
To: Lara Fiscalini 

From: Artemis Bacani 

Date: 22 June 2017  

Subject: Application No: 
Description: 
Site Address: 
 

PLN17/0180 
Addendum - Construction of Two Triple-Storey Dwellings 
283A Burnley Street, Richmond 

   

I refer to the above Planning Application received on 23 May 2017 and the accompanying Traffic 
Engineering Assessment report prepared by Ration Consultants in relation to the development at 
283A Burnley Street, Richmond.  
 
Further to the comments provided by the Engineering Services unit on 22 June 2017, the Statutory 
Planning unit have requested for comments in relation to the loss of an on-street car space in 
Burnley Street as a result of a proposed vehicle crossing for this development. Council’s 
Engineering Services unit provides the following information: 
 
 
DEVELOPMENT LAYOUT DESIGN 
Layout Design Assessment 

Item Assessment 

Access Arrangements – Burnley Street 

Vehicle Entrance Width The vehicle entrance on the western boundary of the site has a 
doorway width of 3.0 metres.  

Garage Doorway – Townhouse 01 Not dimensioned on the drawings. 

Vehicle Crossing The position and width of the proposed vehicle crossing is not shown 
on the drawings.  

Car Parking Modules 

Garage – Townhouse 01 The internal dimension of the garage is 3.2 metres wide by 6.0 metres 
depth which satisfies AS 2890.1:2004. 

Swept Path Diagrams The swept path diagrams provided by Ratio Consultants for the B99 
design vehicle satisfactorily demonstrates vehicle entry and exit 
movements into and out of the garage and car space for Townhouse 
01. 

 

 

 

Layout Design Assessment 
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Item Assessment 

Access Arrangements – Hofert Lane 

Vehicle Entrance Width The vehicle entrance on the eastern boundary of the site has a doorway 
width of 3.6 metres.  

Garage Doorway – Townhouse 02 Not dimensioned on the drawings. 

Car Parking Modules 

Garage – Townhouse 02 The internal dimension of the garage for Townhouse 02 is 3.5 metres 
wide by 6.0 metres depth which satisfy Design standard 2 – Car parking 
spaces of Clause 52.06-8. 

 
Swept Path Diagrams 

 
The swept path diagrams provided by Ratio Consultants for the B99 
design vehicle satisfactorily demonstrates vehicle entry and exit 
movements into and out of the garage and car space for Townhouse 
02. 

 
Design Items to be Addressed 

Item Details 

Garage Doorway The doorway for each garage must be dimensioned on the drawings.  

Vehicle Crossing The designer must show the position of the proposed vehicle 
crossing. 

Internal Dimension of Garages The width and depth of each garage must be shown on the drawings. 

Vehicle Turntable The dimensions and critical clearances of the turntable must be 
shown on the drawings. 

The applicant is to obtain written confirmation from the manufacturer 
that the edge and surface of the turntable is adequate for pedestrians 
to traverse. 

 
Capital Works Programme 

A check of the Capital Works Programme for 2016/2017 indicates that no infrastructure works have 
been approved or proposed within the area of the site at this time.  
 
 
LOSS OF ON-STREET CAR PARKING IN BURNLEY STREET 
The provision of a vehicle crossing for this development would result in the loss of one on-street 
car space along the east side of Burnley Street. This section of Burnley Street currently contains 
no parking restrictions. Previous observations carried out by Council officers indicate that the on-
street parking demand in Burnley Street and in the surrounding streets is moderate to high. Peak 
parking demand typically occurs in the evenings when residents return home from work. The 
nearby Grand Hotel, located on the north-east corner of Burnley Street and Bliss Street may also 
be contributing the parking demand during the evening times.  
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Given the above, the loss of one on-street car space on the east side of Burnley Street is 
considered satisfactory and should not be detrimental on the existing parking conditions in Burnley 
Street.  
 
Engineering Services have no objections to the loss of one car space to allow for the construction 
of a vehicle crossing for this development. 
  
 
IMPACT ON COUNCIL ROAD ASSETS 
The construction of the new building, the provision of underground utilities and construction traffic 
servicing and transporting materials to the site will impact on Council assets. Trenching and areas 
of excavation for underground services invariably deteriorates the condition and integrity of 
footpaths, kerb and channel, laneways and road pavements of the adjacent roads to the site.  
 
It is essential that the developer rehabilitates/restores laneways, footpaths, kerbing and other road 
related items, as recommended by Council, to ensure that the Council infrastructure surrounding 
the site has a high level of serviceability for residents and visitors of the site. 
 
 
ENGINEERING CONDITIONS 

The following items are to be included in the Planning Permit for this site: 
 
Civil Works – Burnley Street 

 Upon the completion of all building works and connections for underground utility services, the 
footpath immediately outside the property’s Burnley Street road frontage must be stripped and 
re-sheeted to Council’s satisfaction and at the developer’s expense. 

 
Civil Works – Hofert Lane 

 Any damage in Hofert Lane during the construction works must be repaired to the satisfaction 
of Council. 

 
Road Asset Protection 
 Any damaged roads, footpaths and other road related infrastructure adjacent to the 

development site as a result of the construction works, including trenching and excavation for 
utility service connections, must be reconstructed to Council’s satisfaction and at the 
developer’s expense. 
 

Impact of Assets on Proposed Development 
 Any services poles, structures or pits that interfere with the proposal must be adjusted, 

removed or relocated at the owner’s expense after seeking approval from the relevant 
authority. 

 Areas must be provided inside the property line and adjacent to the footpath to accommodate 
pits and meters. No private pits, valves or meters on Council property will be accepted. 

 
NON-PLANNING ADVICE FOR THE APPLICANT 

Legal Point of Discharge 

 The applicant must apply for a Legal Point of Discharge under Regulation 610 – Stormwater 
Drainage of the Building Regulations 2006 from Yarra Building Services unit. Any storm water 

drainage within the property must be provided and be connected to the nearest Council pit of 
adequate depth and capacity (legal point of discharge), or to Council’s satisfaction under 
Section 200 of the Local Government Act 1989 and Regulation 610. 

 

Public Lighting 

 The developer must ensure that light projected from any existing, new or modified lights does 
not spill into the windows of any new dwellings or any existing nearby residences.  Any light 
shielding that may be required shall be funded by the Permit Holder. 
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Regards 
 
 
 
 
Artemis Bacani 
Roads Engineer 
Engineering Services Unit 
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   File Note  
 

Date:  16 October 2017 

Property Address:  283A Burnley Street, Richmond 

Application No: PLN17/0180 

Referral comments on potential noise impacts 
 
Dianne Williams 
SLR Consulting 
 
COMMENTS: 

 
I would mostly be concerned about the noise made by the vehicle getting on and off 
the turntable (and idling while on it), as this is likely to be louder than the turntable 
itself.  Noise needs to comply with SEPP N-1 and sleep disturbance targets. 
 
Structureborne noise from the turntable to the dwelling is a risk if they are rigidly 
connected (i.e. part of the same structure), and I would want to see this also 
addressed if that were the case. 
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