
Council Meeting Agenda – 15 November 2022 

Agenda Page 336 

 

8.4 Proposal to Declare Land Abutting Sandeman Place Fitzroy as 
Public Highway     

 

Reference D22/286472 

Author Ivan Gilbert - Group Manager Chief Executive's Office 

Authoriser Group Manager Chief Executive's Office  

 

Purpose 
1. For Council to consider whether to declare the hiatus land and referenced parcel of common 

property at the southern end of Sandeman Place, Fitzroy (Subject Land) to be a public 
highway pursuant to section 204(1) of the Local Government Act 1989 (Act). 

Critical analysis 
History and background 

2. Factual background 

2.1 The Subject Land is shown as the hatched area on the plans attached (refer Attachment 1 
Copy of Public Notice) to this Report and includes: 

2.1.1 the ‘hiatus land’ (or “NUA land”, being land “Not Under the Act”), which is not 
contained in any certificate of title and is shown hatched on the plan at Figure A 
(Hiatus Parcel); and  

2.1.2. part of the common property on registered plan of strata subdivision no. SP023103J 
at 75-79 Webb Street, Fitzroy, being part of the land contained in certificate of title 
volume 12137 folio 050, shown hatched on the plan at Figure B (Webb Parcel).  

2.2 Sandeman Place is a bluestone laneway of approximately 4 metres in width that provides 
vehicular and pedestrian access to the rear of the properties at 174-178 George Street and 
75-79 Webb Street, Fitzroy, from Charles Street, Fitzroy. The laneway comes to a dead-end 
at its southern end approximately 5.16 metres south of the northern boundary of 174-178 
George Street where it abuts the Hiatus Parcel. 

2.3 In March 2020, the lot owners of 75-79 Webb Street (Webb St Owners) sought assistance 
from Council because the lot owners of 174-178 George Street (George St Owners) erected 
a fence and steel gates that extended through, and enclosed a significant portion of, the 
Hiatus Parcel (2020 Fence). The Webb St Owners assert that the 2020 Fence substantially 
interferes with their ability to execute turning movements into and out of the common 
property at 75-79 Webb Street so that they can exit Sandeman Place with vehicles in a 
forward direction (refer photograph on page 5 of Attachment 2). 

2.4 Council officers are satisfied that the Hiatus Parcel was historically used to accommodate 
vehicular and pedestrian traffic from both 174-178 George Street and 75-79 Webb Street, 
Fitzroy, from at least 2009 until the erection of the 2020 Fence and, in all likelihood, far 
longer. On this basis, Council officers are satisfied that the Hiatus Parcel is a ‘right of way’ 
within the meaning of the Act and, therefore, constitutes a ‘road’ within the broad meaning 
specified in the Act, in respect of which Council is entitled to consider making a declaration 
pursuant to section 204(1) of the Act. Officers note, however, that the George St Owners 
assert that part of the Hiatus Parcel has been continuously and exclusively possessed by 
them, the implication being that it is not a ‘road’ for the purposes of the Act. 
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2.5 The Webb Parcel also appears as part of the navigable section of Sandeman Place and has 
been used for vehicular access to the common property at the rear of 75-79 Webb Street, 
Fitzroy, since at least 2009. The Webb Parcel has been included as part of the Subject Land 
to ensure uninhibited vehicular access to the rear of 73 Webb Street and 75-79 Webb Street, 
based on an Engineering Report commissioned by Council (see Attachment 2 Engineering 
Report) which revealed that the Webb Parcel is required to be maintained as part of the 
laneway to ensure that a B99 design vehicle can proceed to the termination (southern 
boundary) of the Subject Land.  

2.6 If Council resolves to declare the Subject Land to be a public highway under section 204(1) 
of the Act, the Subject Land will become a ‘public road’ under section 17(1)(c) of the Road 
Management Act 2004 (RMA) and must be included on Council’s Register of Public Roads in 
accordance with s 17(2) of the RMA.  

3 Previous decisions 

3.1 Council, at its meeting of 20 July 2021, resolved to commence the statutory processes under 
sections 204(1), 207A and 223 of the Act to declare the Subject Land a public highway.  

3.2 On 3 September 2021, Council published a notice in The Age: 

3.2.1 giving notice that Council proposes to declare the Subject Land a public highway 
under section 204(1) of the Act; and  

3.2.2 inviting submissions under section 223 of the Act by 1 October 2021 (see 
Attachment 1 Copy Public Notice); 

3.3 Additionally, by letters served by Registered Post and letters hand delivered to occupiers, 
Council issued copies of the public notice to the owners and occupiers of the properties likely 
to be affected by the proposed declaration of the Subject Land as a public highway.  

4. Public consultation 

4.1 Council received two written submissions in response to its public notice published pursuant 
to s 223 of the Act. These are discussed below. 

4.2 Submission one – one of the Webb St Owners 

4.2.1 One of the Webb St Owners sent an email to Council officers raising concerns 
regarding the necessity of including the Webb Parcel as part of the Subject Land 
(see Attachment 3). 

4.2.2   While this response did not specifically identify that it was a submission made under 
s 223 of the Act, given that it was received during the period for submissions, 
Council is treating it accordingly. Further, the response did not expressly oppose or 
support the proposed declaration, however it is nonetheless appropriate to consider 
its content and address the issues that it raises. 

4.2.3 Following a process under s 204(1), 207A and 223 of the Act provides transparency 
associated with the proposed declaration and ensures the integrity of the decision-
making process. 

4.2.4 With respect to the purpose of including the Webb Parcel as part of the Subject 
Land, as noted at paragraph 2.4 above, this is to ensure uninhibited vehicular 
access by B99 design vehicles to the termination (southern boundary) of the 
proposed public highway.  

4.3 Submission two – the George St Owners 

4.3.1 Council received a submission from the legal representative of the Owners 
Corporation Plan no. RP015268 and the owners of units 1-4 of 174-178 George 
Street (being the ‘George St Owners’). The submission (which is Attachment 4) 
opposed the proposed declaration to the extent that it included in the Subject Land 
the part of the Hiatus Parcel shaded in yellow in the diagram (refer Attachment 5). 
(Opposed Parcel).  
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4.3.2 By way of summary, this submission raised the following matters in opposition to the 
inclusion of the Opposed Parcel within the proposed declaration: 

(a) the George St Owners assert that the Opposed Parcel has been continuously 
and exclusively used and occupied by them and their predecessors for at least 
40 years, for car parking purposes. The assertion is that the George St 
Owners are now the legal owners of the Opposed Parcel based on the 
doctrine of adverse possession and, by inference, the Opposed Parcel is not a 
‘road’ which is capable of a public highway declaration. Such occupation is the 
basis for the George St Owners claiming the legal right to erect the 2020 
Fence;  

(b) the Opposed Parcel is not ‘reasonably required for general public use’ and, on 
that basis, Council cannot reasonably declare the Opposed Parcel to be a 
public highway under s 204(1) of the Act; and 

(c) based on their asserted legal ownership of the Opposed Parcel, the George St 
Owners are entitled to apply to the Registrar of Titles to amend the title 
boundaries of the relevant folios comprising 174-178 George Street, to 
incorporate the Opposed Parcel within those parcels.  

The submission did not raise any matters for consideration in respect of the Webb 
Parcel or the balance of the Hiatus Land (excluding the Opposed Parcel). 

4.4 At its meeting on 7 December 2021 Council resolved to declare the Subject Land a public 
highway.  It did so after hearing from one of the Webb St Owners and considering an Officer 
Report making a Recommendation that the declaration be made. 

Council resolved as follows: 

That Council, having given public notice of its proposal to declare the road 
shown hatched on the plan in the relevant public notice (Subject Land) as a 
public highway under section 204(1) of the Local Government Act 1989 (Act), 
and having considered all submissions in response to that notice: 

(a) resolves to declare the Subject Land to be a public highway pursuant to 
section 204(1) of the Act, for the reason that the whole of the Subject 
Land is required for public use; 

(b) authorises the publishing of a notice in the Victoria Government Gazette 
declaring the Subject Land to be a public highway pursuant to section 
204(1) of the Act; and 

(c) notifies submitters in writing of its decision and the reasons for the 
decision. 

The declaration of the Subject Land as a public highway was then gazetted. 

4.5 Council’s 7 December 2021 Resolution became the subject of a legal challenge.  A Supreme 
Court proceeding was brought by the George St Owners, challenging the validity of Council’s 
decision. 

One of the grounds of legal challenge was that Council had acted invalidly because the 
George St Owners had not been provided with an opportunity to speak to a written 
submission previously made to Council. 

4.6 As Council’s lawyers began preparing Council’s defence to the proceeding, it was discovered 
that, due to an administrative oversight by a former member of Council staff, the George St 
Owners were not advised in advance of the meeting held on 7 December 2021.  They were 
therefore deprived of an opportunity to speak in support of their written submission, with the 
result that section 223(1)(b)(i) and (iii) of the Local Government Act 1989 had been 
breached.  These provisions require a Council to give notice to a submitter of the date, time 
and place of the meeting that will consider submissions, and provide the submitter with an 
opportunity to be heard in support of their written submission. 
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The George St Owners and Council agreed that the Supreme Court proceeding should be 
resolved by the making of consent orders.  As a result, on 24 June 2022 the Supreme Court 
ordered that: 

4.6.1 the public highway declaration embodied in Council’s Resolution of 7 December 
2021, as subsequently gazetted, be quashed; 

4.6.2 Council pay the George St Owner’s costs of the proceeding on a standard basis; 
and 

4.6.3 the proceeding otherwise be dismissed without any adjudication of the merits. 

The effect of the Orders made by the Supreme Court is to treat Council’s Resolution of 7 
December 2021 as a nullity.  In other words, no public highway declaration has, as a matter 
of law, been made. 

4.7 After the Supreme Court proceeding was resolved Council wrote to those who had previously 
made written submissions: 

4.7.1 advising them that Council would meet on 25 October 2022 to hear from any 
submitter who wished to heard in support of their written submission; and 

4.7.2 inviting them to attend the meeting of Council on 25 October 2022 to speak in 
support of their submission. 

4.8 At its meeting on 25 October 2022 Council heard from each of the submitters.   

4.8.1 The legal representative of the George St Owners reiterated that: 

(a) the George St Owners assert that they have enjoyed the exclusive use of the 
Hiatus Parcel for in excess of 40 years; and 

(b) there would be no real purpose served by the proposed declaration, since 
anyone exiting 75-79 Webb Street along Sandeman Place would inevitably 
need to traverse part of the privately owned land comprising 174-178 George 
Street, to which there is no legal right of access. 

4.8.2 A representative of the Webb St Owners maintained that: 

(a) for a period of approximately 37 years, the Hiatus Parcel had been used to 
access the rear of 75-79 Webb Street.  In other words, what was said by the 
legal representative of the George St Owners about exclusive use was 
disputed; and 

(b) it is possible to use only the Subject Land to reverse out of 75-79 Webb 
Street, without traversing any part of the privately owned land comprising 174-
178 George Street. 

4.9 After hearing from submitters Council resolved to: 

4.9.1 note what was said in the written submissions and what had been said in support of 
those submissions; and 

4.9.2 consider those submissions and what had been said in support of those 
submissions, and an Officer Report such as this, at this meeting. 

4.10 Council is, therefore, now at a point where it must decide whether to declare the Subject 
Land to be a public highway.  It is important that Councillors approach this issue taking into 
account all relevant considerations, and knowing that, in doing so, they are free to reach a 
different conclusion than that embodied in the Resolution of 7 December 2021. 

5. Consideration of Submissions and Review of Relevant Issues 

5.1 Council officers recently carried out an inspection of Sandeman Place, with particular 
reference to the Subject Land and the areas and physical features highlighted in Attachment 
2.  They are satisfied that no material changes to the Subject Land (including the relevant 
areas and physical features) have occurred since the preparation of Attachment 2. 
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5.2 Council officers provide the following comments in response to the submissions made by the 
George St Owners: 

5.2.1 Adverse possession / ownership claim  

(a) The Opposed Parcel is ‘hiatus land’ and does not have a title or registered 
proprietor.  

(b) If they made an adverse possession claim the onus would be on the George 
St Owners to prove that they are entitled to be registered as owner of the fee 
simple estate in the Opposed Parcel based on the doctrine of adverse 
possession. This would require the George St Owners to prove that they 
accrued at least 15 years of continuous and exclusive possession of the 
Opposed Parcel, to the exclusion of all others, prior to the Opposed Parcel 
becoming a road. Once the Opposed Parcel became a road, the George St 
Owners would need to show 30 years of continuous and exclusive possession 
to obtain a legal title free from the road status.  

(c) The George St Owners assert that their rights of adverse possession derive 
from them having demarked the Opposed Parcel from the publicly accessible 
areas of Sandeman Place, by concreting the Opposed Parcel as a parking 
area which has been exclusively possessed and used by the George St 
Owners. 

(d) Aerial images of the Subject Land obtained by Council show that, prior to 
erection of the 2020 Fence, the Opposed Parcel was openly accessible to 
third parties via Sandeman Place (refer Attachment 2). This evidence 
appears to contradict the George St Owners’ claims that the Opposed Parcel 
was in the exclusive possession of the George St Owners for any period 
longer than approximately 20 months. 

(e) The Webb St Owners maintain that they (and their predecessors) have been 
accessing and using the Opposed Parcel for at least 35 years prior to erection 
of the 2020 Fence, for the purpose of vehicle movements and using that land 
for access between Sandeman Place and the common property at the rear of 
75-79 Webb Street. This evidence contradicts the George St Owners’ claims 
that they have been in exclusive and continuous possession of the Opposed 
Parcel, to the exclusion of all others, for any period longer than approximately 
20 months. 

(f) Although it is not free from doubt, the evidence provided and available to 
Council indicates that the George St Owners have not accrued rights of 
adverse possession over the Opposed Parcel and, therefore, are not the legal 
owners of the Opposed Parcel.  

5.2.2 Whether the Opposed Parcel can legally form part of the proposed declaration 

(a) Section 204(1) of the Act does not expressly require that Council make a 
decision that a road is ‘reasonably required for general public use’ before it 
can declare that road to be a public highway.  

(b) However, as the effect of declaring the Subject Land to be a public highway is 
that it will be: 

(i) ‘open to the public for traffic as a right, irrespective of whether the road 
is in fact open to traffic’ (section 3(1) of the Act); and  

(ii) a ‘public road’ for the purposes of the RMA (section 17(1)(c) of the 
RMA), 

the relevant issue for determination by Council is whether the Subject Land is 
reasonably required for public use. Council must act reasonably and consider 
all relevant considerations in reaching its decision. 
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(c) Officers consider that it is open to Council to consider declaring the Subject 
Land to be a public highway, for the reasons set out at paragraph 2.3 and 2.4 
above. 

(d) Officers propose that it is reasonable to declare the whole of the Subject Land 
(including the Opposed Parcel) to be reasonably required for public use and a 
public highway under the Act, having regard to the following: 

(i) adjoining landowners have stated that the whole of the Subject Land is 
needed to facilitate vehicular and pedestrian access to 174-178 George 
Street, 73 Webb Street and 75-79 Webb Street, Fitzroy. The factual 
basis of these statement is supported by the swept path diagrams in the 
Engineering Report commissioned by Council (see Attachment 2.); 

(ii) it is not fatal to Council’s decision that members of the public (other than 
adjoining landowners) may not have been using the Subject Land to 
date, as the purpose of the proposed declaration is to crystallise the 
rights of the public so that they are protected into the future.  Officers 
consider that it is essential that the Subject Land be open for general 
public use, so that Sandeman Place is safely and properly navigable to 
members of the public who use it (as they are entitled to do); 

(iii) the fact that Sandeman Place is a dead-end laneway does not 
necessarily mean that it is not reasonably required for public use going 
forward; 

(iv) officers consider that the whole of the Subject Land is required for traffic 
management purposes, to facilitate the functionality of Sandeman Place 
as a laneway accessible to vehicles. The Opposed Parcel, in particular, 
is required to this end, as it is essential for the turning of vehicles at the 
southern end of Sandeman Place, consistent with its use over a number 
of years prior to the erection of the fence and gates by the George St 
Owners. In short, without the Opposed Parcel being included in the 
declaration, the ability of vehicles to use the balance of the Subject Land 
would be limited from a traffic management and functionality standpoint; 
and 

(v) the proposed declaration does not appear to interfere with any property 
rights of the George St Owners, for the reason set out at paragraph (f) 
above. 

(e) Officers do not agree with the George St Owners’ assertion that the 
declaration of the Opposed Parcel as a public highway would be contrary to 
the objectives of the RMA or the Act. Rather, such declaration serves the 
objectives of the relevant legislation, including the following 
objectives/principles of: 

(i) achieving the best outcomes for the municipal community, including 
future generations (section 9(2)(b) of the Act); 

(ii) establishing a system for the management of safe and efficient public 
roads that best meet the needs and priorities of State and local 
communities (section 4(2)(b) of the RMA); and 

(iii) providing for the protection of roads against damage and interference 
(section 4(2)(k) of the RMA). 

5.2.3 The George St Owners’ proposal to obtain title to the Subject Land 

With respect to the intention of the George St Owners to amend their titles to 
incorporate the Opposed Parcel, given that there is evidence that they  have not 
historically enjoyed continuous and exclusive possession over the Opposed Parcel, 
it is suggested that an   application of this kind is unlikely to succeed. Council should 
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also object to any such application on the basis that the Opposed Parcel is a ‘road’ 
for the purposes of the RMA. 

5.3 Council officers provide the following comments in response to the submissions made by the 
Webb St Owners: 

5.3.1 the historical aerial photography of the Subject Land and surrounding areas shows 
that it was possible for the Webb St Owners to access the Opposed Parcel for the 
purpose of reversing vehicles, without obstruction or consent from the George St 
Owners, as asserted by the Webb St Owners. Whether or not such has use has 
occurred is a question of fact; and  

5.3.2 the swept path diagrams obtained by Council (contained in Attachment 2) show that 
the inclusion of the Webb Parcel in the proposed declaration, and its opening for 
public access, would facilitate vehicular movements across the Subject Land without 
the need for such vehicles to encroach onto the privately owned land comprising 
174-178 George Street.  

5.4 The Officers are of the opinion that, despite conflicting evidence, it is more likely than not that 
the George St Owners do not have a good possessory title to the Hiatus Parcel, that the 
Webb St Owners have, for an extended period, used the Hiatus Parcel (or at least the 
Opposed Parcel) and that the Subject Land is needed to ensure appropriate access to 75-79 
Webb Street.  They recommend that the proposed declaration be made. 

Discussion 

6. Following general discussion on the matter, the process has been subject to a statutory 
requirement. 

Options 

7.  For Council to determine on the matter of declaring the subject parcels of land as public 
highway. 

Community and stakeholder engagement 
8. The statutory advertisement process enabled community / stakeholder engagement.  

Policy analysis 
Alignment to Community Vision and Council Plan 

9.  Not relevant to this report. 

Climate emergency and sustainability implications 

10. Not relevant to this report.  

Community and social implications 

11.  A Council determination will provide clarity as to the status of Hiatus Parcel. 

Economic development implications 

12.    Not relevant to this report. 

Human rights and gender equality implications 

13.  Not relevant to this report. 

Operational analysis 
Financial and resource impacts 

14.  If the Subject Land is declared to be public highway, Council will be responsible for 
appropriate maintenance of the road. 

Legal Implications 
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15.  The consideration and processing of the matter has been addressed in accordance with 
legislative requirements.  

Conclusion 
16. That Council, having given public notice of its proposal to declare the road shown hatched on 

the plan in the relevant public notice (Subject Land) as a public highway under section 
204(1) of the Local Government Act 1989 (Act), and having considered all submissions in 
response to that notice (including what has been said in support of written submissions): 

(a) resolves to declare the Subject Land to be a public highway pursuant to section 204(1) 
of the Act, for the reason that the whole of the Subject Land is required for public use; 

(b) authorises the publishing of a notice in the Victoria Government Gazette declaring the 
Subject Land to be a public highway pursuant to section 204(1) of the Act; and 

(c) authorises the Group Manager Chief Executive’s Office to notify submitters in writing of 
its decision and the reasons for the decision, being the reasons set out in paragraphs 
5.2 and 5.3 of the Officer Report.  

 

RECOMMENDATION 
1. That Council, having given public notice of its proposal to declare the road shown hatched on 

the plan in the relevant public notice (Subject Land) as a public highway under section 
204(1) of the Local Government Act 1989 (Act), and having considered all submissions in 
response to that notice (including what has been said in support of written submissions): 

(a) resolves to declare the Subject Land to be a public highway pursuant to section 204(1) 
of the Act, for the reason that the whole of the Subject Land is required for public use;  

(b) authorises the publishing of a notice in the Victoria Government Gazette declaring the 
Subject Land to be a public highway pursuant to section 204(1) of the Act; and 

(c) authorises the Group Manager Chief Executive’s Office to notify submitters in writing of 
its decision and the reasons for the decision, being the reasons set out in paragraphs 
5.2 and 5.3 of the Officer Report. 

 

 
 

Attachments 
1  Attachment 1 - Copy of public notice published in The Age  

2  Attachment 2 - Engineering Report  

3  Attachment 3 – Submission on behalf of the Webb St Owners  

4  Attachment 4 - Submission on behalf of the George St Owners  

5  Attachment 5 - Diagram of Opposed Parcel  
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